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fe interest and importance of the questions discussed by 
Mr. J. G. Butcher in his criticisms in the July number of this 
tEVIEW upon my article on the above subject justify me. I hope, 
in asking permission to say a few words in reply. 

The portion of my article upon which the questions arise is that 
which deals with the law relating to ‘conspiracies to injure other- 
wise than by criminal or fraudulent acts. Mr. Butcher charges me 
with inferring from the English authorities ‘a definition of criminal 
conspiracy which is more limited than the decisions justify, and 
on the other hand with inferring from the Irish authorities ‘a 
definition of criminal conspiracy which is more extended than the 
decisions justify, and consequently with error in concluding that 
there has been any wider view of the law of conspiracy adopted 
in the Irish courts than has been hitherto regarded as settled law 
by English authorities. 

With regard to the English decisions Mr. Butcher has somewhat 
misconceived the point of my argument. My contention was that 
if the English authorities alone are looked to, this branch of the 
law of conspiracy will be found to be in an unsettled condition, 
and that there are weighty opinions in favour of at least three 
inconsistent views of what is necessary at common law to con- 
stitute a criminal conspiracy of the kind under investigation. So 
far from ‘ inferring a definition’ of this class of conspiracies, my point 
was that no definition had been authoritatively laid down by the 
English courts. 

Mr. Butcher states the following counter proposition to that 
which he ascribes to me as the result of his investigation of the 
English authorities: ‘Where the “ injury” involves the invasion of 
a legal right, the combination to do the injury is criminal. As 
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I understand this is equivalent to saying that ‘ Wherever there 
is a combination intentionally to violate a legal right, there a crime 
is committed.” Leaving aside as not in dispute the case where the 
act in violation of the legal right would be a crime if committed 
by an individual, the proposition is that a combination knowingly 
to commit a civil wrong is in every case criminal. Now civil 
wrongs consist either in breaches of contract or in torts; it follows 
that the law of England is stated to be that every combination to 
commit knowingly a tort or breach of contract is criminal. At 
least, if this is not the proposition for which Mr. Putcher contends, 
L ask him to state where and how he draws the line between those 
combinations to commit civil wrongs which are criminal, and those 
which are not. 

A firm of shipowners are bound by a charterparty to send a ship 
to a foreign port to load by a certain day. They deliberately 
agree, from considerations of their own advantage, to send the ship 
to another port, knowing that by doing so they will commit a 
breach of the charterparty which may cause damage to the mer- 
chant, for it will be impossible for the ship to be at the required 
port on the day fixed. Are they guilty of a criminal offence? Or 
again: Mr. Batcher and I are riding along a dusty road; we see a 
vate leading into an inviting grass field, and know that by 
jumping a hedge on the further side we can regain the road. We 
know that we shall be committing a trespass; but we agree to 
commit, and do in fact commit the tort’. Are we criminals? To 
press the illustration further. As we are about to open the gate, 
the farmer appears with a pitchfork. We prudently desist from 
our design to ‘invade his legal right.’ Still we had completely 
agreed to commit the wrong, and Mr. Butcher, if he is logical, must 
admit that our proper place is in the dock. 

[ do not believe that any one would seriously contend that either 
of the supposed agreements amount to criminal conspiracies. The 
absence of any reported conviction for such a crime is inexplicable 
if they are. It would, I think, be universally admitted that some- 
thing more is requisite to introduce the element of criminality. 
But what that something is, is the question upon which the 
authorities are widely divergent, and no better illustrations can 
be given of this divergence than are afforded by the authorities 
quoted by Mr. Butcher in support of the proposition under 
examination. 

Mr. Butcher first cites the great authority of Sir W. Erle. And 
no doubt the often-quoted passage in 7’. v. Duffield? at first sight 


' See R. v. Turner, 13 East. 228 ; Hilton v. Eckersley, 6 E. & B. 47, mentioned below. 
' § Cox, 404 ; Review, p. 248. 














XUM 


Oct. 1890. } The Law of Criminal Conspiracy. 365 





seems to go the whole length Mr. Butcher requires. But if Sir 
W. Erle’s own warning prefixed to his account of 2. v. Difie// and 
Rt. vy. Rowlands in the appendix to his book on Trades Unions ' is 
remembered, that ‘in all cases it is essential for the correet uncer- 
standing of the words of a judge to bear in mind the facts to which 
they relate', and if his own explanation of the principle of his ruling 
in these cases, and of the law applicable to them, is referred to, it 
will be seen that Sir W. Erle’s authority, so far from supporting 
Mr. Butcher’s proposition, is directly opposed to it. The italies in 
the following passage are mine:— There seems to be authority 
for saying that a combination to violate a private right « which 
the public has a sufficient interest is a crime, such violation being an 
actionable wrong. De Berenger’s case (3 M. & 8. 67), if I under- 
stand it right, is an example. He combined with others to spread 
at the Stock Exchange a false report of the death of Buonaparte, 
for the purpose of raising the price of stocks and selling at the rise. 
In my opinion he violated by the use of falsehood the privat: 
rights of the purchasers in the market to buy at the price settled 
by competition ; aud the Court decided that the public has au interest 
in the security of the publie funds sufficient to make such a combination fo 
effect a private wrong a crime. The limitation excluding from this cate- 
gory of crime the class of injuries in which the public has not a sufiicient 
interest appears from the case of 2. v. Trrucr (13 East. 228) deciding 
that a combination for the purpose of taking hares unlawfully is 
not indictable for that reason; and this limitation is sanctioned by 
Lord Campbell in J/ilton v. Eckersley (6 E. & B. 47). by his saying 
“that the decision was wrong in point of fact. for it appeared in 
the statement of facts that the defendants were armed to resist the 
owner of the hares, and that it was therefore a combination for the 
purpose of a breach of the peace, and for that reason a crime. This 
correction of the judgment in point of fact is an implied assent to 
its correctness in point of law if the facts had been as they were 
assumed to be*.”’ Sir W. Erle proceeds to give other instances of 
combinations to violate private rights which are criminal because 
the public interest also is prejudiced. 

The view therefore of Sir W. Erle appears to have been that it 
was vot every combination to invade a legal right which amounted 
to the crime of conspiracy, but only those in which the public had 
a sufficient interest ; where the wrongful act contemplated was not 
only a private wrong, but also a public mischief—a vice which in 
Sir W. Erle’s opinion characterised combinations to control the 
rate of wages and the freedom of labour *, 

' Erle on Trades Unions, p. 81. Ibid. p. 32. 

’ This principle is as old as the ease of the Brewers of London. See above, p. 131 
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The next authority relied on by Mr. Butcher in support of his 
proposition is the statement of the law in the Report of Chief 
Justice Cockburn’s Commission’. Here he quarrels with me for 
attaching too much importance to the words ‘malicious design.’ 
[ said that ‘In the view of the Commission it is the malicious 
intent to injure, the wrongful purpose of the combining parties, 
which constitutes the essence of the crime. Mr. Butcher does not 
tell us what sense he attributes to the words ‘malicious design,’ 
but apparently he thinks that they mean no more than that the 
parties combining must know that the act which they intend to 
commit amounts to a civil wrong. If so, the words are the merest 
surplusage. No one could have supposed that the Commissioners 
were speaking of ‘a purpose’ unintentionally ‘to commit a wrong.’ 
The Mogul case is a strange authority to quote to prove the unim- 
portance of the presence of actual malice. The decision in that 
case turned upon the distinction between ‘combinations to promote 
the interests of those who combine, and combinations of which the 
hurt of another is the immediate purpose. The malice lies in the 
‘indirect motive *’ or ‘ purpose, the evil and sinister intention with 
which the act is done. 

The distinction which exists between an agreement to break 
a contract with a malicious design, and one where there is no 
such malicious design, may be illustrated by two hypothetical 
cases. Suppose two tenants holding their farms of a harsh land- 
lord, at a rent always high, but which bad seasons and low prices 
have rendered exorbitant, agree, after all efforts have failed to obtain 
any reduction, that they will tender to him a sum which they 
believe to be, and which in fact is, under the circumstances, a fair 
amount, and if not accepted, that they will lodge that amount and no 
more in the hands of trustees, and let the landlord take his course : 
suppose, further, that their motive in thus acting is not to harm 
the landlord, but to save their families from the beggary to which 
they would be reduced by the full payment of the exorbitant rent: 
on the other hand, suppose two or more tenants holding their 
lands of a fair-dealing landlord at a fair rent, which they are 
perfectly well able to pay, agree to withhold the rent with the 


and the comments of Lord Justice Fry in 23 Q. B. D. at p. 631; though there is room 
for wide difference of opinion as to what combinations are sufficiently opposed to 
the public interest to bring them within it. 

' *Where with a malicious design to do an injury the purpose is to effect a wrong,’ 
&e, Report of Commission on the Labour Laws, 1875, p. 35, quoted above, p. 133. 

* 23 Q. B. D. at p. 625. Lord Esher, at p. 608, quotes Bowen v. Hale, 6 Q. B. D. 633: 
‘ Merely to persuade a person to break his contract may not be wrongful in law or 
fact.... But if the persuasion be used for the indirect purpose of injuring the 
plaintiff or of benefiting the defendant at the expense of the plaintiff it is a 
malicious aet.’ 
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object and motive of driving the landlord into bankruptcy : would 
not the action of the latter and not that of the former properly be 
styled ‘malicious’? and would not the combination in the latter 
case, and not in the former, fall within the rule as to a criminal 
conspiracy laid down by the Cockburn Commission? It seems 
therefore that the necessity of the presence of a malicious design 
is not a matter of so small significance as Mr. Butcher implies. If 
the view taken by this Commission of the law of conspiracy is 
correct, it would in each case be a question for the jury whether 
or not the malicious design was present, just as it is a question for 
the jury whether or not malice destroys an otherwise valid defence 
of privilege in actions for defamation. Here then is another and a 
different view of the ‘something more’ which is required to make 
an agreement to invade a legal right a criminal offence! 

Put the greatest reliance is placed by Mr. Butcher upon the 
recent decision of the Court of Appeal in the Mogul case*. Here 
again, if Sir William Erle’s caution is attended to, it will be seen 
that that case is no authority for the pepenien for which 
Mr. Butcher cites it. 

The question was whether an action would lie against certain 
shipowners for combining to drive an outside shipowner out of the 
field by lowering freights to a ruinous point in order ultimately to 
keep in their own hands a particular branch of the carrying trade. 

All the judges were agreed that inasmuch as for the purpose of 
the decision damage resulting to the plaintiffs was to be assumed, 
the action would lie if the facts established the existence of an 
indictable conspiracy. 

Lord Esher M.R. was of opinion that the action could be main- 
tained. The principal points in his judgment, so far as they relate 
to the present controversy, appear to be (1) that there was sufficient 
evidence of a malicious intent to injure to support an action against 
an individual shipowner acting in the manner and with the purpose 
and intent proved in the case; (2) that the conduct in question 
was such an interference with the fair and ordinary course of trade 
as to amount to a public mischief; (3) that the combination being 
in this view a combination to commit an actionable wrong which 
was also a public mischief satisfied the requirements of the definition 


' There is no doubt that the view that a combination to do a wrongful act with 
malicious intent to injure is criminal, though not sanctioned, as is shown below, by 
the report of the Criminal Code Commissioners, is now very widely held. It seems 
substantially to be the view taken by the Supreme Court of Connecticut in 1887, in 
a case where the authorities were elaborately reviewed. State v. Geidden, 55 Con. 47. 
And though, as shown below, the Mogul case is no authority for the proposition, yet it 
is a fair inference from the language used by the judges forming the majority that 
they were disposed to assume it to be substantially correct. 

* Mogul Steamship Co. v. McGregor, Gow & Co., 23 Q. B. D. x98 
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of a criminal conspiracy given by Sir William Erle, which the 
Master of the Rolls held to be a correct statement of the law. 

It is important to observe that in this elaborate judgment 
Lord Esher does not rest his opinion on the ground that a com- 
bination to injure is eritninal without more, Following Sir W. 
Erle, Lord Esher tinds the criminal clement in this, that in his view 
it was proved that the ‘aet of agreement is a wrongful act both as 
against an individual and as against the publie welfare.’ 

Lords Justices Bowen and Fry thought that the action would 
not lic. ‘It must be taken that the defendants had no personal 
ill-will to the plaintiffs, nor any desire to harm them.’ The motive 
for their action was not injury to the plaintiffs, but ‘acquisition of 
gain.’ ‘That is lawful and I suppose even commendable.’ There was 
in the view of the Lords Justices nothing in the intention and 
purpose of the defendants’ proposed. or accomplished acts to make 
them wrongful apart from the combination. Nor did the com- 
bination make the acts wrengful. There was no combination to do 
an unlawful act. 

There was therefore no necessity for the Lords Justices, though 
there was for the Master of the Rolls, to determine, and they did 
not in fact determine, what the necessary ingredients of a criminal 
conspiracy were. It is true that they both quoted the dictum 
reviewed at length in my former article to the effect that a con- 
spiracy consists in an agreement to do an unlawful act or a lawfui 
act by unlawful means. When judges are deciding that a particular 
act does not fall within a particular class it is common enough 
to take for the purpose of the decision the widest of the current 
definitions, and to take the terms of that definition in the widest 
sense. But this is a very different thing from deciding that the 
definition is accurate taken in its widest sense. In the case 
in question the Lords Justices held that the conduct contemplated 
and carried out by the defendants was in no sense of the term 
unlawful. This was enough for the decision. It is nothing but a 
fruitful source of error to quote the expressions of eminent judges 
apart from the circumstances of the case in reference to which 
they are used, and to convert a judgment, which holds that a 
particular set of facts do not fall within the widest description 
of a erime, into an authority that that description taken in its 
widest sense contains an accurate statement of the law *. 


* 23 Q. B. D. at p. 606. 

* The only point, so far as the law of conspiracy is concerned, actually decided 
in this ease might be expressed in the exact words of Lord Denman’s correction of 
his famous dictum: ‘The indictment ought af least to show either that it was for an 
unlawful purpose, or to effect a lawful purpose by unlawful means.’ PR. v. King, 
> Q. B. 788. 
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It is therefore submitted that none of these authorities establish 
that combinations to invade’ legal rights are in themselves crim- 
inal, but that in each case there must be something more. And 
that something more has been differently regarded by different 
authorities, some holding that there must be not only a private 
wrong but a public mischief, others that the governing motive 
must be a malicious intent to injure; and others that there must 
as a general rule be nothing short of an intent to commit a criminal 
or fraudulent act. 

The authorities in favour of the necessity of the last of thes 
conditions are strangely disregarded by Mr. Butcher!. The value 
of Mr. Wright's analysis of all previous decisions has been generally 
recognised in England and America; but is only referred to by 
Mr. Butcher with the somewhat double-edged remark that it was 
‘published in 1873.’ Still more strange is his estimate of the com- 
parative unimportance of the omission of any such class of criminal 
conspiracies from the enumeration of criminal conspiracies known 
ty English law in the Report of the Criminal Code Commission of 
1878. It is as well to state how this matter stands. 

Sir J. Stephen’s Digest of the Criminal Law was published in 
1877. In that exhaustive account of all crimes known to the 
law we find mention of conspiracy to commit crime, conspiracy 
to defraud, conspiracy to carry out purposes which the judges 
have regarded as injurious to the public, but no such class as 
is now alleged to be the outcome of English decisions. The great 
value of the Digest induced the then Attorney-General to request 
Sir J. Stephen to draft a Criminal Code*. The code contained 
clauses dealing with the law of conspiracy substantially in accordance 
with the view taken in the Digest. It was brought into Parliament 
in the form of a Bill in 1878; the Bill was read a second time, and 
then referred to a Royal Commission. The Commissioners, Lord 
Blackburn, Justices Lush, Barry, and Stephen, devoted the whole of 
their time for many months to the preparation of their report, and 
of an amended draft of the Criminal Code. The subject of conspiracy 
is specially commented on by the Commissioners. They mention cer- 
tain classes of conspiracies, but there is no class which includes eon- 
spiracies to injure otherwise than by crime or fraud. The list was 
given in my former article *. They say that ‘there is not perhaps 
any distinct authority for the proposition that there are at common 
law any criminal conspiracies other than those referred to. There 
is however ‘some degree of obscurity’ on the subject, arising from 

' See his question to me, p. 255. What follows is my answer. 

? See speech of Sir J. Holker, May 14, 1878, Hansard, vol. 239, p. 1936. 


® Above, p. 134. See the passage of the Report set out in cxtenso. By an error the 
word ‘ perhaps’ was omitted. 
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the use, in current definitions of the crime, of the ambiguous word 
‘unlawful.’ They propose to sweep away the common law, and to 
turn all conspiracies which had previously been distinetly recognised 
as crimes into statutory offences. 

In 187y and 1880 Bills were brought into the House of Commons 
by the then Home Secretary and Law Officers for the purpose of 
passing into law the code as drawn by the Commissioners, including 
the conspiracy clauses. Each of these Bills reached a second 
reading. Throughout the treatment of the law of conspiracy 
proposed by the Commissioners was adopted in the Bills, and so far 
as I know it was never suggested in any discussion on the subject 
that the conspiracy clauses did not, as the Commissioners intended, 
accurately represent the state of the common law '. 

This treatment of the subject of conspiracy at the time when 
the question distinetly arose what the law relating to it had been 
in the past, and what it should be in the future, appears to supply 
an authority worthy of more notice than it has received from Mr. 
Puteher, that, with the exceptions specifically provided for in the 
clauses of the code, the common law had never distinetly recog- 
nised as criminal any combination ‘to invade legal rights’ other- 
wise than by means of criminal or fraudulent acts. If any of the 
Bills brought in in 1878, 1879, and 1880 had passed into law, the 
question would have been settled, and the present controversy 
could not have arisen. A comparison of what the law would cer- 
tainly have been in that case, with what it is now asserted to -be 
by Mr. Butcher, will afford some measure of the increased width 
of area which the law of conspiracy is now thought to cover. 

But Mr. Butcher finds fault with me not only for minimising the 
effect of the English authorities, but also for exaggerating the effeet 
of some recent rulings and decisions in the Irish courts. I said 
(p. 139) that it had been ‘in effect declared that an agreement 
to break a contract was in itself an indictable offence. Mr. Butcher 
says that there is no trace of any such wide general proposition. 
As I have tried to show, this proposition is a necessary part of the 
general principle for which Mr. Butcher himself contends, and I do 
not understand why he should shrink from accepting it as good 
law. However, the immediate question is whether or not this is 
the principle on which it has been held that a combination to 
incite tenants not to pay their rents is criminal. 

Mr. Butcher is of course right in saying that Lord Fitzgerald's 
charge in 2. v. Parne//* should be read ix extenso. Taken as 


' No point of the kind appears to be made in the detailed and hostile criticism of 
Cockburn C.J. contained in his letter to the Attorney-General, dated June 12, 1879. 
2 14 Cox, 208, 
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a whole I cannot find from the report in Cox that any question 
was left to the jury on the part of the case in question as to 
the intent or motives of the defendants. If the defendants actually 
in concert incited tenants not to pay rents the crime was regarded 
as complete, because it was a combination to violate the legal 
rights of the landlord. But those legal rights are nothing more 
than his rights to have his contracts to pay the rent kept. It 
is mere tautology to say that the combination was not ‘merely to 
break the contracts, but ‘involved also damage to the landlords 
and a violation of their legal rights.’ So does every combination 
to break every kind of contract. There is nothing peculiarly 
sacred in the contract to pay rent to distinguish it from other 
contracts. It is true there may be moral differences depending 
on the circumstances of the particular cases affecting on the one 
hand the moral obligation of the tenant to pay, and on the other 
the moral right of the landlord to enforce the legal duty of paying 
rent, as may be illustrated by the hypothetical cases given above ; 
and, in one of the views taken of the law of conspiracy, these moral 
differences may be of the utmost importance in determining 
whether or not the combination to refuse to pay rent is criminal; 
but it does not appear from the reports that considerations of this 
kind were taken into account in the rulings in question. Com- 
binations not to pay or to incite others not to pay their rents were 
condemned as criminal. on the simple ground apparently that they 
are combinations to violate legal rights, or in other words to break 
contracts. It seems therefore that after these cases it would be 
difficult now to maintain in Sir J. Stephen’s words that ‘no case 
goes so far as to decide that a combination to commit a breach of 
contract is a conspiracy '.’ 

It is quite true, as Mr. Butcher points out, that the ia/icfmen? in 
Rk. v. Parnell charged something more than a mere breach of con- 
tract. It charged also an intent to impoverish. If the defendants 
had been convicted and the question had gone to the House of 
Lords by writ of error on the sufficiency of the indictment, the 
extremely interesting question would have arisen, whether the 
malicious intent having been found as a fact by the jury, the 
combination to commit a breach of contract was or was not 
criminal, This would have directly raised the question of the 
accuracy of the view taken by the Cockburn Commission, and 
would have decided whether or not the Criminal Code Com- 
missioners should have added another class to their enumeration of 
conspiracies known to English law. 

Mr. Butcher asks me to say whether or not an English judge 


' Roseoe’s Criminal Evidence. p. 417, ed. 1877. 
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would have ruled in the same wav as Lord Fitzgerald. That is 
a question which it is impossible to answer, and which is not 
relevant to the issue between us. Lord Fitzgerald's ruling, con- 
firmed as it was by the full Court, is a binding: authority in 
Ireland, and of the greatest weight in England. The question 
is not whether it is right or wrong, but whether or not it carries 
the law of conspiracy a step further than had previously been 
reached. Whenever the question arises in the English courts 
whether or not it is criminal to combine to break contracts, Lord 
Fitzgerald's ruling will be a formidable authority in the way of 
those who have to maintain the negative. 

Another important question on which Mr. Butcher differs from 
me is whether or not the Crimes Act of 1887, as judicially in- 
terpreted, has carried the law of conspiracy to a point not 
previously attained. In endeavouring to answer this question 
Mr. Butcher says that I have fallen into some ‘confusion. I 
will endeavour to clear it up. 

The Act brings a certain class of conspiracies ‘now punishable 
vy law’ within the summary jurisdiction of magistrates, instead 
of being as they were before the Act cognizable by indictment 
only. These are conspiracies ‘now punishable by law’ to induce 
or compel persons to do or abstain from doing certain specified 
acts. The doing or abstaining from doing the specified acts is 
not by itself criminal’. All are agreed that the criminal element 
lies in the words ‘ compel or induce.’ The first question in applying 
the Act which a tribunal must solve is whether any proved state of 
facts establishes a conspiracy punishable by law at the date of the 
passing of the Act to ‘compel or induce.’ The practical solution of 
this question, which the Criminal Code Commissioners found in- 
volved in ‘some obscurity,’ was entrusted by the Legislature to the 
Resident Magistrates. 

If the examination already attempted of the authorities is 
accurate, the question would be answered in different ways by 
different authorities. If the view of the Criminal Code Com- 
missioners be accepted, and conspiracies are confined to those 
classes only as to the existence of which there was in the opinion 
of the Commissioners in 1878 ‘distinct authority,’ the proper 
equivalent for the words ‘now punishable by law’ would be 
‘conspiracies to compel cor induce by means of criminal or 
fraudulent acts.’ If the wider view of the law taken by the 
Cockburn Commission be accepted, it would be necessary to add 


' See the judgment of the Lord Chief Baron in Ex parte Stephens, in the collection 
to which Mr. Butcher has usefully called attention ; Judgments, p. 307 
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words such as ‘or by wrongful (actionable) acts with malicious 
intent to injure. 

But in fact a wider view still has been taken of the acts denoted 
by the words ‘criminal conspiracies now punishable by law. In 
kh. v. Drvitt* Lord Bramwell said, ‘if any set of men agreed among 
themselves to coerce that liberty of mind and thought, (that is 
‘the liberty of a man’s mind and will to say how he should bestow 
himself, his means, his talents and his industry,’) ‘by coercion 
and restraint, they would be guilty of a criminal offence, namely 
that of conspiracy against the liberty of mind and freedom of 
will of those towards whom they so conducted themselves. Lord 
Bramwell was dealing with a combination to interfere with the 
free course of trade and labour, and says iinmediately after that 
‘the public have an interest in the way in which a man disposes of 
his labour and his capital.’ 

These expressions had not till recently been generally accepted 
as laying down a general rule of law. They were used in a trades- 
union case, at a time when there was strong authority, as yet 
unaffected by the legislation of 1871, 1875, and 1876, as to the 
legal consequences of the public mischief thought to be oecasioned 
by combinations to influence the rate of wages and the freedom of 
labour. Lord Justice Lush appears to have thought that the 
expressions ought to be confined to the circumstances of the 
particular case in which they were used, where there was evidence 
of violence and intimidation*. Mr. Justice Stephen considered 
that if correctly reported ‘the law was laid down far too widely on 
that oceasion®.’ Taken in their widest sense the expressions are 
inconsistent with if not expressly dissented from in the Report 
of the Cockburn Commission, for Lord Bramwell does not appear to 
confine himself to the case where the means contemplated are such 
as would give rise to a civil action*. 4 fortiori the language is 
irreconcileable with the view of the Criminal Code Commissioners. 

These expressions however have recently been adopted as atford- 
ing a measure or test of the criminality of the inducement which 
is by the statute brought within the jurisdiction of the magistrates. 
In lu ve Heaphy’, after quoting the passage from 2. v. Druitt above 
referred to, the Lord Chief Baron proceeds: ‘That is the principle 
attempted to be carried out by the use of the word “induce,” in con- 
nexion with the criminal law. I therefore hold that the inducement 
must be such as unduly to affect or control the mind of the person 
against whom it is exercised.’ Exactly the same interpretation of 


' 10 Cox, §92. 

h ? R. v. Shepherd, 11 Cox, 325. * History of Criminal Law, iii. p. 222. 

* See passage quoted, p. 135, and compare Lord Bramwell’s words, quoted p. 134. 
22 L. R. I. 525. 
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the words is adopted in Ly parle Couners', R. v. Farrelly*, RB. v. 
M'Cormack*, and Ex parte Slepheas*. The statute therefore thus in- 
terpreted declares that it is a criminal conspiracy punishable on 
summary conviction by magistrates to combine ‘unduly to affect or 
control the free will’ of other persons and so induce them to do or 
not to do any of the specified acts. 

This interpretation of the Act makes the question, as I argued in 
my former article, ‘almost entirely one of fact’ whether or not there 
has been undue inducement applied to other persons to cause them 
not to deal, &e. I find that I was unconsciously using nearly the 
very words of the Chief Baron in 2. v. Farre//y. He there explains 
undue inducement as meaning ‘the use of influence of such a 
character, and so exercised as to entitle the magistrates, as a 
tribunal of fact, to say that it was calculated to unduly affect the 
freedom of action of the persons against whom it was exercised °. 
I said further that this ‘ view of the law of conspiracy leaves the 
tribunal practically without a check, except by way of appeal on 
the question of fact, when the sentence is sufficiently severe — never 
a very efficient remedy.’ 

Mr. Butcher severely criticises this observation, and says that 
besides the appeal on the question of fact, where the sentence 
exeeeds a month, there are two other modes of checking the 
decisions of the magistrates, by case stated or mandamus to state 
one, and by an application for a 4abeas corpus. Mr. Butcher 
strangely misses the whole point of my observation. A case can 
only be stated upon a question of law; and an application for the 
writ of Aa+eas corpus can only be made upon the ground that there 
is no evidence on which the magistrates might lawfully act, which 
is a question of law, and not upon the ground whether the magis- 
trates were right in convicting upon the evidence, which is a 
question of fact. The distinction is repeatedly pointed out in the 
volume of Judgments®, and examples occur every day in the 
Queen's Bench Division. The point of my observation was that, 
with so vague a definition of the crime as combining to unduly 
affect freedom of action, it is impossible to set any limits in point 
of law to what may or may not be considered in faet vxadve in- 
ducement. If indeed, as in Heaphy’s case, there is no evidence of 
inducement at all, no evidence that the action of all the persons 


' Judgments, p. 157. 2 Thid. p. 228. Ibid. p. 244. 

' Ibid. p. 297. ® Ibid. p. 225. 

® See for instance Andrews J., Judgments, p. 155: ‘On habeas corpus the Court both 
can and ought to refer to the evidence to ascertain, not whether there was a 
preponderance of evidence on one side or the other, but whether there was any 
evidence at all to sustain the convietion.” See too the statement of the question 
which the Court has te decide by the Chief Baron, p. 136. 
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concerned is not completely free and voluntary, there then is 2o 
evidence that any crime within the section has Leen committed, 
—and the Court will interfere; but once have any rea] evidence 
of inducement, whether by a look, a gesture. a word, a threat, or 
an act, it becomes a question of fact for the magistrates whether 
or not that inducement was ‘undue;’ and that is a question of 
fact which cannot be made the subject of a case stated. or of an 
application for a writ of habeas corpus. 

I ventured to suggest that the time had come when the precedent 
of the Act of 1875' might with advantage be followed, and a statu- 
tory limitation upon the present views of the common law doctrine 
of conspiracy, probably on the lines of the draft code and _ hills 
of 1879 and 1880, similar to that which combinations in further- 
ance of trade disputes now enjoy, might be made of general appli- 
cation. Mr. Butcher does not agree with this sugyestion, and 
recommends a study of the Act to those who suggest that the 
freedom of workmen to combine is widely different from that of 
agricultural tenants. I cannot follow the observations which 
Mr. Butcher makes on the Act of 1875. He appears to argue as 
if the criminal provisions contained in section 7 of that statute 
were intended as a sort of set-off to the limitation in the 3rd 
section of the definition of conspiracy. He says that combi- 
nations of workmen ‘which involve any modes of compulsion or 
undue influence specified in the Act of 1875 are criminal, although 
they do not involve what are generally known as criminal 
acts.’ But Mr. Butcher seems to forget that while the restriction 
of the law of conspiracy by the 3rd section of the Act is confined 
to conspiracies in furtherance of trade disputes, the provisions of 
the 7th section extending the criminal law are general, and apply 
as much to combinations of agricultural tenants or any other 
persons as to trades unionists. This was shown in the recent 
conviction under the statute of boycotters in Liverpool «fore 
Mr. Justice Grantham*. It is idle to say that the acts made 
punishable as crimes by the statute are not ‘generally known as 


' The Conspiracy and Protection of Property Act, 1875, 38 & 39 Vict. ¢. 86, 

* Riv. Bellew & Fitzgerald, Times, Dee, 20, 1889. To judge from the comments on 
this ease in the press and in Parliament it seems to have been much misunderstood. 
The seventh section of the Act of 1875 makes it an offence punishable with three 
months’ imprisonment with hard labour ‘to persistently follow a person about from 
place to place,’ ‘with intent to compel him to abstain from doing any act which 
that person has a legal right to do.”. The defendants were charged with committing 
the acts prohibited by this section, and also with conspiring to commit the crime 
thereby defined. There was abundant evidence that they were acting in concert to 
prevent the sale of cattle from the Massereene estate in Ireland, and that for this 
purpose they persistently followed about the persons charged with the sale. Upon 
a general verdict of guilty, they were sentenced to three months’ hard labour as the 
statute warrants. The case appears te present no legal difficulty or anomaly 
whatever. 
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criminal acts.’ They are as much crimes as any acts prohibited 
by any other portion of the English criminal law. If they were 
not crimes at common law they are now expressly made so by 
statute. The result is that while agricultural tenants and all other 
persons have been placed under the criminal provisions of the Act 
of 1875, the benefit of the enactment of the 3rd section, which limits 
a criminal conspiracy to combinations to commit crime, is confined 
to combinations in furtherance of trade disputes '. 

[ have now touched upon the principal points in difference 
between Mr. Butcher and myself. After carefully considering his 
elaborate criticism, I cannot find that there is any part of my 
former article which I desire to retract or modify. 

Kene_m E, Diasy. 


Note on THe Case or 2. v Dorrie axp Otuers. FREEMAN’s JOURNAL, 
JULY 22, 23, 24, 1890. 


The most recent and important exposition of the view of the Lord Chief 
Baron of the law of conspiracy was given in the above-mentioned case, which 
was tried at Wicklow in July last. I have had access to no other report 
than that in the Freeman's Journal, and though it appears to be fairly full 
and complete the following observations must be taken with the qualification 
that they are based only upon a newspaper report. They are offered with 
great submission, and with no other object than to attempt to help to clear 
up by discussion a most important and difficult question. 

In this case some tenants having been evicted from their holdings, four 
persons took the vacant farms. The defendants were accused of a conspiracy 
to prevent these persons obtaining supplies of goods. Two distinct charges 
were made :— 

(t) That some of the defendants combined to refuse to sell their own 
goods to the ‘ planters,’ as the new tenants were called, with intent to injure 
them. 

(2) That some of the defendants conspired to induce cther persons not to 
sell to the planters with the like intent. At the close of the evidence the 
Chief Baron called on the Counsel for the Crown to show how the first of 
these charg: s could be established in point of law, saying that he was inclined 
to tell the jury that such a conspiracy would not be an indictable conspiracy. 
The material part of the report is as follows :— 

‘Mr. Carson, Q.C., said that a conspiracy to impoverish a trader was 
illegal. 

The Chief Paron. By wrongful means. 

Mr, Carson, Q.C. By any means. If this conspiracy was a conspiracy to 


' See Judgments, p. 258 
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impoverish these persons and prevent them carrying on their business as 
farmers, and the methods used were these particular refusals to supply 
them with goods, there would be such a case as the jury might convict upon. 
The object of the conspiracy was not for the purpose of refusing to supply 
goods, but to impoverish these people. 

‘The Chief Baron said that in such a case as the present in order to render 
a conspiracy indictable it must be to commit a wrong with intent to injure. 
He thought that wrong in this sense meant a civil wrong, and an actionable 
wrong. He held therefore that in such a case as the present there must be 
evidence that the di fendant did or was a party to doing an act which at 
least constituted a civil wrong and could be made the subject of an action ; 
and secondly that he did that act in combination with others. On the one 
hand one might lawfully refuse to deal or trade with another without assign- 
ing any reason, and so he should also hold that many might agree to refuse 
to deal with another person without assigning any reason. On the other 
hand no one could break a civil contract without involving a civil wrong, and 
he would hold that in every case where there was a breach of contract there 
was the element of wrong that he had referred to in the first instance.’ 

This expression of the Lord Chief Baron's opinion indicates apparently a 
more restricted view of the law of conspiracy than had been taken in 
previous cases, In R&R. v. Heaphy, in a passage quoted beth by Mr. Butcher 
and myself (pp. 139 and 254), it had been said that a concerted refusal to 
supply the police with bread with a view to injure them amounted to a 
c1iminal conspiracy. The same doctrine was emphatically laid down in 
Rh. v. Farrelly (Judgments, at p. 226), in a passage which draws a broad 
distinction between the refusal of a single person to deal which is lawful, 
and the combined refusal of several, which is said to be criminal if proved 
as a fact to be done with intent to injure. 

These rulings were previous to the decision of the Mogul case by the 
Court of Appeal: and it is apparently on that authority that the Chief Baron 
held, if correctly reported, in R. y. Doyle that a voluntary agreement to 
refuse to supply to other persons the goods of the combining parties, though 
with intent to impoverish, dces not, taken alone, amount to a criminal con- 
spiracy, because the parties collectively agree to do ne more than cach of 
them had a right to do separately. 

The Chief Baron distinguishes the case where A, B, and C voluntarily 
agree to refuse to supply their own goods to J, from the case where C 
was willing to supply goods to D but was induced by A and JF, acting in 
concert, not to do so. In that case it would be a question for the jury 
whether the inducement was ‘undue.’ On this part of the case he laid 
down the iaw in terms similar to those which have been already discussed. 
But is not this part of the case too affected by the principle which 
the Chief Baron recognised as governing the first point! Ll’oes not the 
necessity of the existence of an intention to do a wrongful act, limit the 
range within which the jury may properly find that the inducement was 
‘undue’? If A and B had said to C, ‘Tf you deal with D we will never 
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again invite you to dinner,’ would this be any evidence of ‘ undue’ induce- 
ment? I should suppose not on the principle laid down by the Chief Baron. 
Would not the same principle apply if they said ‘If you deal with ), we will 
cease to deal with you’? On the other hand, if A and # had said ‘If 
you deal with ) we will not pay you the money which we owe you,’ there 
would be evidence of an intention to adopt wrongful means of inducement, 
and the element of unlawfulness, if that be sufficient, would be present. No 
such distinetion, however, appears to be drawn in the summing up in 
this case, nor does it appear in any of the reported cases to have been 
in practice applied. The contention in the foregoing articles has been that 
the authorities are not unanimous as to the existence of evidence of a criminal 
conspiracy, unless a further element be added, namely evidence of an 
agreement to employ crime or fraud as a means of inducement, as for 
instance if A and B had by words or conduct intimated to C, ‘If you deal 
with ), we will break your head, or maim your cattle.’ 


kK, E. D. 
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THE BOURGOISE CASE IN LONDON AND PARIS. 


HIS case can scarcely fail to attract the attention of all those 
who take an interest in private international law. It literally 
bristles with delicate points which have never been settled before, 
and my aim in this paper is to show that one or two of these points 
have not been very satisfactorily settled now. 

The facts were as follows :—A certain Monsieur Jules Bourgoise, 
a French citizen of Havre, came to Liverpool in 1866, and com- 
menced business there as a grain merchant. In 1870, when the 
Franco-German war broke out, realising the inconveniences attach- 
ing to French nationality in the event of the capture of his mer- 
chandise at sea by the Germans, he considered it prudent to become 
a naturalised Englishman—article 3 of the Convention of 1856 
protecting neutral merchandise even when sailing under the enemy's 
flag—and he was naturalised accordingly under the Act of 1870. 
He amassed a large fortune in the grain trade, and in 1880 he 
married in London an Englishwoman who had been twice married 
already, viz.: (1) to a Mr. William Johns, by whom she had two 
sons; (2) to a Mr. Haseltine, by whom she had no issue. No 
marriage contract was made, and the widow had no private fortune 
whatever. 

The very next day after the marriage the parties quitted England 
and went to live in Paris, where two children were subsequently 
born, and where the whole family resided until the death of 
M. Bourgoise on August 18th, 1886, and of his widow about a year 
Jater. 

On these facts, the first difficulty which arose was as to the 
guardianship of the two infants born in Paris, issue of the 
marriage of Jules Bourgoise and his wife. 

Their paternal grandmother, never doubting that they were of 
French nationality, claimed their guardianship, under art. 402 of 
the Civil Code, and her claim was at once allowed by the French 
authorities. But their half-brother, Edward Johns, the son of their 
mother by her first marriage, knowing that Jules Bourgoise had 
been naturalised in England, and supposing his children to be 
English in consequence, applied, as the infants’ next friend, to the 
High Court of Justice to appoint him guardian here, there being 
considerable property in England, and the case came before Mr. 
Justice Kay on January 11th, 1889. The question was, What was 

VOL, VL. pd 
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the nationality of these children? If they were English, Mr. Johns 
was undoubtedly entitled to succeed here. It appears to have been 
considered at the trial that the status of the children solely depended 
upon that of their father. Accordingly, the question of his nation- 
ality was the only one dealt with by Mr. Justice Kay, and on the 
evidence before him his Lordship came to the conclusion that these 
infants were of French nationality '. 

For the French relations of the children, who resisted the claim 
of Mr. Johns, it was argued that Bourgoise recovered his French 
nationality the moment he returned to France, and that his children 
born subsequently were accordingly French. In support of this 
contention two arguments were adduced :—Firstly, that a certain 
deeree of Napoleon of August 26th, 1811, declares that no French- 
man shall be naturalised in a foreign country without previously 
obtaining an authority from the Government. Bourgoise had not 
obtained this authority, consequently his naturalisation was bad 
in French law. Sevondly, Section 7 of the Naturalisation Act, 
i870, only grants to naturalised aliens the rights of a British 
subject while in the United Kingdom. The moment, therefore, 
that Bourgoise quitted the United Kingdom his naturalisation 
evaporated, as it were, into thin air, and his nationality of origin 
revived. 

The first plea, it will be seen, is one of French, and the second of 
English law. Let us deal with them in order. 

As to the first argument, two affidavits were filed—one for the 
French relations by an Englishman practising in Paris; the other, 
for Johns, by Maitre Clunet, the founder and editor of the Journal 
Clunet, the well-known continental review of private international 
law. The first affidavit simply recites the terms of the decree of 
Aug. 26th, 1811, and adds, ‘Such decree has never been abrogated, 
and is still in foree. The affidavit of Maitre Clunet I cannot do 
better than give in his own words :— 

‘The decree of Napoleon dated Aug. 26th, 1811, made at a time 
when the state was simply a military organisation, and with a 
purely military object, has not affected the case, and does not 
conflict with art. 17 of the Civil Code or its effects. It could 
easily be shown that the decree of Napoleon was not legal, and that 
the Emperor in making it had exceeded his powers ; but the matter 
is much more simple. All the legal authorities agree that the only 
effect of this decree is to impose certain penalties on the French- 
man who becomes naturalised in a foreign country without the per- 
mission of his Government. It does not alter the effect of such 
naturalisation or the consequent loss of his * qualité de Frangais” 
under art. 17 of the Civil Code. The penalties in question were 


' Jn ve Bourqoise, 41 Ch. D. 310 
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the confiscation of goods and the loss of testamentary rights and 
those of inheritance, but they no longer attach, as they have been 
repealed by subsequent legislation. The decree has no efiect on the 
status of the individual. It does not prevent a Frenchman from 
losing his French nationality on obtaining naturalisation in a 
foreign country or residing there permanently. It merely says that 
if he does either of these things he will subject himself to certain 
penalties which, however, no longer exist; and this view of the 
authorities is the one which best accords with the fundamental 
principle laid down by art. 17 of the Civil Code.’ 

Now the question whether these two decrees—one of April 6th, 
180g, the other of Aug. 26th, 1811—are or are not still in force, 
has long been a very vexed question among French lawyers. The 
first affidavit above referred to states as a fact that these decrees 
have never been abrogated, and are still in force, but the point is 
very far from certain. Many eminent text-writers consider them 
obsolete’, and the arguments usually relied upon to prove that 
they are still binding are anything but convincing. The principal 
one is as follows:—The charters of 1814, art. 68, of 1830, art. 59, 
and of 1852, art. 14, maintained in force all laws then in existence. 
The Courts have declared that the ‘legislative decrees’ made under 
the Constitution of the Year VIII (1799), and not impugned as 
unconstitutional within ten days, under art. 21 of the Constitution, 
acquired force of law, whether they were in reality unconstitutional 
or not. Consequently, it is said, these decrees not having been 
attacked as unconstitutional within the stated time became valid 
and binding, and, never having been repealed, are still in force. 
The argument is specious in appearance, but fallacious in reality. 
In the first place, art. 37 of the Constitution above mentioned only 
referred to decrees of the corps législatif, which could be conveniently 
attacked within the ten days during which their promulgation was 
by law suspended, and not by any means to the decrees of the 
Executive itself, which only became known by their promulga- 
tion. In the second place, article 21 of the Constitution of the 
Year VIII conferred the power of attacking unconstitutional decrees 
before the Senate on the Tribunat and the Executive. Now the 
Tribunat was suppressed by a sexa/usconsul(e of August 1gth, 1807, 
two years before the date of the first of these decrees. Therefore 
the Executive alone remained, and the Executive could hardly be 
expected to attack its own decrees; so that the argument derived 
from the tacit ratification of these decrees by the bodies supposed 
to have been capable of attacking them is seen to be worthless, 

' Cf. Proudhon, De I'Usufruit, t. iv. s. 1986; Guichard, Droit Civil, No. 307. See, 


too, Ordonnance of Dee. 16, 1814, which shows that the Government which succeeded 
the Empire certainly did not consider them as still existent. 
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when it is shown that in point of fact there never was any possi- 
bility of such a proceeding. 

But even if we admit for a moment that these decrees are still 
in foree, it by no means follows, as M. Clunet so clearly points out, 
that a naturalisation obtained in defiance of them would be bad. 
They are of a purely penal character, and the authority required 
is only directory. I do not believe that it would be possible to cite 
any authority of weight for the proposition that a naturalisation 
obtained without permission would be void, any more than it would 
be admissible to hold in this country that the marriage of a minor 
without the consent of parents or guardians would be void, although 
it is well known that the absence of such consent is a prevenient 
impediment to marriage. 

Let us pass to the second plea, which is of a far more serious 
character. 

Clause 3 of Section 7 of the Naturalisation Act, 1870, thus 
detines the position of a naturalised alien :— 

‘An alien to whom a certificate of naturalisation is granted shall, 
in the United Kingdom, be entitled to all political and other rights, 
powers, and privileges, and be subject to all obligations to which 
a natural-born Pritish subject is entitled or subject, in the United 
Kingdom, w//4 this qualification, that he shall not, when within the 
limits of the foreign state of which he was a subject previously to 
obtaining his certificate of naturalisation, be deemed to be a British 
subject unless he has ceased to be a subject of that state, in pur- 
suance of the laws thereof or in pursuance of a treaty to that 
effect.’ 

Now this section, as is stands, appears to be nonsense. We are 
told that an alien shall enjoy certain rights, privileges, &e., in the 
United Kingdom, with this qualification, that when out of the 
United Kingdom he shall not enjoy them in a given hypothesis. 
Tf the words ‘in the United Kingdom’ are to be taken literally, 
then the pretended qualification qualifies nothing, and is wholly 
and entirely superfluous. For what is the use of saying that the 
naturalised alien shall not, under certain circumstances, enjoy his 
rights out of the United Kingdom if the certificate only grants him 
rights at all so long as he remains in the United Kingdom. 
Possibly the words ‘in the United Kingdom’ are intended to refer 
to the political rights which the naturalised alien could not of 
course exercise when abroad. But the more probable explanation 
appears to be that the framers of the Act meant to embody the 
practice in vogue under the former statute ', without noticing that 


' 7 & 8 Vict. c, 66, the certificate granted under which statute provided that all 
the rights of a natural-born British subject were conditional on the grantee’s residing 
permanently in the United Kingdom, 








XUM 











YUM 


Oct. 1890.) The Bourqoise Case in London and Paris. 583 
the adoption of the ‘qualification’ rendered these words a contra- 
diction in terms. 

There is yet another consideration which may be urged to show 
that they were not intended to have the restrictive meaning which 
has been attributed to them. In the Bill as read a second time 
there was a section empowering a Secretary of State to revoke a 
certificate of naturalisation ‘on its appearing to him that the 
grantee thereof has resided out of Her Majesty’s dominions for a 
term exceeding two years, and that he intends permanently so to 
reside.’ This section was struck out during the passage of the 
Bill through Parliament. This, though no argument in a court of 
law, is not without significance. What could have been the object 
of conferring on the Secretary of State the power of revoking a 
certificate on the grantee’s remaining abroad if by the mere fact 
of his quitting the United Kingdom his naturalisation at once 
fell to the ground ? 

Moreover it is almost inconceivable that the Legislature should 
have intended that the only naturalisation which can now be 
acquired in England should be one which is valueless to the 
grantee the moment he leaves the United Kingdom. The debates 
prove that its intention was precisely the contrary, and that all 
that was meant was to avoid conflicts of law. When by the law 
of the alien’s country he lost his nationality of origin by natural- 
isation abroad, then the rights he acquired in England under a 
certificate of naturalisation were to be absolute and universal, and 
not merely conditional on his remaining in the United Kingdom '. 
This is the case in France, where art. 17 of the Civil Code provides 
that the status of a French citizen is lost by naturalisation in a 
foreign state. Mr. Justice Kay objected that there was no evi- 
dence to show that art. 17 would apply where the naturalisation 
was not absolute but conditional. This, no doubt, is true, and in 
point of fact it has since been held by the French Courts that if 
the naturalisation was indeed of so limited a character art. 17 would 
not apply. This objection, however, appears with respect to be 
begging the whole question. The point at issue is precisely whether 

' Lord Derby said, in the House of Lords, with reference to the section as to the 
power of a Secretary of State to revoke a certificate, that as the Bill proposed fo 
place naturalised subjects on the same footing with British-born subjects, the same law 
should apply to both classes; and Lord Penzance said: ‘The great object of the 
Bill being to throw the door open wide to foreigners, they should do so in no niggard 
spirit. The scope of the Bill was to give to naturalised persons a far higher status 
than they had before enjoyed.’ (This evidently referred to the condition of residence 
before alluded to.) The Commissioners recommended that the naturalisation granted should be 
Sull and complete. Hansard, vol, excix, p. 1618. These dicta have of course no legal 
weight in themselves. But in so far as they do not conflict with any words of the 
Statute they are surely of importance as showing the intention of the Legislature 
where such intention is obscure, 
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or not naturalisation under the statute has this character, and it is 
submitted that the negative has been shown '. 

Mr. Justice Kay's decision was appealed from and the case came 
before the Lords Justices Cotton, Lindley, and Bowen, in the Court 
of Appeal, on March 21st, 1889, but their Lordships refused to 
interfere. They declined to go into the question of the nationality 
of these children on the ground that a French guardian had been 
appointed in France, and that there was no evidence before them 
to show that, whatever might be the status of the father, the status 
of the children was not French in French law. ‘ For anything we 
know, said Lord Justice Bowen, ‘the view of the French authori- 
ties and Courts may be that these children are French.’ The 
French law on the subject is simply this. If Bourgoise was really 
English ever since his naturalisation, as is contended, his children 
born subsequently were likewise English, though born in France, 
but on their majority they would have the right to claim French 
nationality (art. g, C. Civ.). 

This was the end of the English case, but before leaving it it 
may be observed that, as was remarked at the commencement, the 
question of the children’s nationality seems at the trial to have 
been considered as solely depending on that of their father, and 
consequently his status was alone dealt with. But it has since 
been contended by Mr. Dicey in the pages of this Review * that the 
children of a naturalised British subject born abroad are not them- 
selves British subjects unless they have become resident during 
infancy in the United Kingdom (section 10, subs. 5). This is a 
proposition which I have no desire to controvert, being solely con- 
cerned here with the grounds upon which these infants were held to 
be French. But if Mr. Dicey’s view be correct, and if it be granted 
that a certificate of naturalisation is not of a purely local character, 
a conflict of law would arise as to the status of these children. 
They would be French in England and English in France *, and a 
very unedifying game of legal battledore and shuttlecock might be 
played if they ever desired to sue before the tribunals of either 
country! 


* See also a note by Mr. Barclay on this case in the Law Qvarrerty Review for 
April, 1888 (vol. iv. p. 226). My attention was only called to this note by the 
Editor after my MS. was already in his hands; but it is satisfactory to find that 
Mr. Barelay’s view coincides entirely with the one here expressed. 

* October, 1889. 

* Of course, at present, the French tribunals would naturally consider, and have 
considered, these children to be French. For the English naturalisation upon which 
their father’s status depends has been declared by an English Court to be valueless 
out of the United Kingdom. But if Mr. Justice Kay's view of the law were ever 
overruled by a Court of Appeal, and it were then shown to the French tribunals that 
the father was English when he came to France, then the French Courts would 
undoubtedly hold that his children born subsequently were English at birth. 
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The next act of this judicial drama took place in Paris. Mr. 
Johns having failed to secure the guardianship of the infants 
Bourgoise by proving them to be English because their father was 
English, appears to have bethought himself that by adopting the 
opinion of the High Court of Justice and admitting Bourgoise to 
be French on his return to France, and Madame Bourgoise French 
accordingly also, his own position would be much more advan- 
tageous. Monsieur and Madame Bourgoise were married, it will 
be remembered, without any marriage contract. The evidence 
showed that they intended at the time of their marriage to leave 
England and go to France, and they actually did return to Paris 
the day after the wedding and resided there until their death. 
Now, when two persons are married without any marriage contract 
the proprietary rights resulting from their union are generally 
held to be governed by the law of the matrimonial domicil. There 
are, at any rate, numerous decisions to that effect in France!, and 
France was clearly the matrimonial domicil in the present case. 
Now what is the law of France applicable to such a state of facts? 
Article 1393 of the Civil Code seems to give a decisive answer: ‘A 
défaut de stipulations spéciales qui dérogent au régime de la com- 
munauté, ou le modifient, les régles établies dans la premiére partie 
du Chapitre II formeront le droit commun de la France.’ 

If, then, there is no marriage contract the parties are married 
under the ‘ régime de la communauté légale,’ one of the principal 
features of which is that on the dissolution of the marriage by death, 
divorce, or separation, the communaute is equally divided between 
husband and wife, or one of them and the heirs of the other. Mr. 
Johns accordingly brought an action in Paris for partition against 
the infants Bourgoise, claiming. as one of the heirs of Madame 
Bourgoise, division of half the fortune of Jules Bourgoise which his 
wife was entitled to as ‘femme commune en biens, and the case 
was decided by the Tribunal of the Seine on 22nd of May last in 
favour of the defendants *. The judgment begins by declaring 
that Bourgoise was French as soon as he returned to France, 
inasmuch as the English Courts had held that his naturalisation 
was only valid while he remained in the United Kingdom. Under 
these circumstances, say the French judges, the incomplete natu- 
ralisation obtained by Bourgoise was not such as to cause him to 
lose his French nationality under art. 17 of the Civil Code. The 
question of nationality, however. was only decided in passing, and 
was not really material. The whole case turned on the applica- 


? Bordeaux, 2 juin, 1875.8. Clunet, 1875, p. 22; Bordeaux, 23 février, 1876, 8. Clunet, 
1877, p. 237; Aix, 12 mars, 1878, 8S. Clunet, 1878, p. 610. 
* See La Gazette des Tribunaux, g-10 juin, 1890. 
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bility of art. 1393. and it was on this point that the plaintiff was 
defeated. This article, says the Tribunal, is absolutely decisive in 
the case of a marriage between French citizens in France. But it 
is by no means final when the marriage has been celebrated abroad, 
and especially when one of the parties was not French, as in the 
present case. Under these cireumstances /4e mutual intentions of the 
parties must alone be regarded. The judgment then proceeds to 
examine the circumstances of this particular case, finds that Bour- 
goise always believed himself English—although in reality he 
was not so when he left France,—that he had registered his chil- 
dren born in Paris at the British Consulate, that it was ex- 
tremely unlikely that he had ever intended to be married under 
the ‘communauté légale, which would have been equivalent to 
making his wife a present of half his fortune to the detriment of 
his own children, and that it was far more natural to conclude that 
having lived for so long in England, and having been naturalised 
there he had intended to be married under English law and to 
retain, conformably to that law, the possession of his entire 
fortune. 

That this is an equitable view of the case there can be no 
doubt. and if the real criterion is not the matrimonial domicil but 
the intention of the parties, it is probable that this case has been 
rightly decided. But it is in direct conflict with the French 
decisions above cited—precedents which, however, are not binding 
in France, as is well known—as it is with what appears to be the 
view of our own Courts! and of those of many other nations”, and 
if the case went to the Court of Cassation it is very doubtful if it 
would be upheld. Indeed, if this nice question of private inter- 
national law ever comes before the Supreme Court, as it probably 
will before long, French jurisprudence on the subject may possibly 
receive a severe shock, for many eminent French lawyers entirely 
reject the whole theory of domicil in relation to marriage, and hold 
that the proprietary rights accruing therefrom are directly de- 
pendent on status, i.e. in France, nationality. Aubry et Rau, for 

' Cf. Harvey v. Farnie, 1886, 55 L. J. Ch. 381; Re Marsinnd, 1882, 8 App. Cas. 43-53; 
Colliss v. Hector, 1875, L. R. 19 Eq. 334; Story, p. 274; Nelson, Pr. In. Law, p. 107. 
Mr. Dicey ‘The Law of Domicil, p. 268) states the rule with considerable caution, 
saying that the mutual rights of husband and wife, where there is no contract, 
depend on the law of the husband's actual (or intended?) domicil at the time of the 
marriage, and he goes on to say that ‘ matrimonial domicil’ in Westlake (s. 366) and 
other writers means in general the actual domicil of the husband at the time of the 
marriage, but may possibly mean sometimes the law of the place where the parties 
intend at the time of the marriage permanently to reside. But it is submitted that 
the cases above cited, though not directly decisive, are a sufficient authority for the 
proposition above stated. 

* Cf. General Code of Prussia, p. ii. ch. 1, ss. 350, 351; Code of Saxony, § 14; 


Louisiana, S. Clunet, 1875, p. 131; Laurent, t. v. pp. 436-437. See also a judgment 
of the Appeal Court of New Jersey, U. S., March 25, 1884, to this effect. 























XUM 


Oct. 1890.) The Bourgoise Case in London and Paris. 387 


instance. in their classical treatise on the Civil Code. deal with the 
matrimonial régime at the end of the chapters on marriage. thereby 
showing that it is not, in their opinion, in any way dependent on 
intention or domicil, but is inseparably bound up with the personal 
status resulting from marriage. But however this may be, if a man 
is held to have contracted marriage with regard to English law and 
English law applies under the circumstances the law of the matri- 
monial domicil (which appears to be the effect of the cases cited), it 
seems a somewhat unnatural straining of principles on the part of 
the French tribunal to say that the law of the matrimonial domicil 
is not the general law of the country! as laid down in art. 1393 
but the intention of the parties, which. if correctly found as a fact, 
brings us back again to the law of England. And it may perhaps 
be doubted whether a desire to do substantial justice between the 
parties and the fact of the plaintiff being a foreigner whose object 
appeared to be to enrich himself at the expense of his French kins- 
men, had not a good deal to do with the decision of the case. 
MaLcoLm M‘ILwrairu. 


' The idea that the law of a particular country does not mean the ordinary law of 
the Jand, but the law which would be applied by that country to a given case,—a 
view which is sufficiently familiar to English students of private international law, 
is by no means so well known in France, and on this particular point it is in direct 
conflict with recent decisions. Cf., for example, a Judgment of the Tribunal of 
Marseilles, 13 August, 1885, and of Aix, 15 Feb., 1886 Journal du Droit International 
Privé, 1858, p. 395), Wherein it is laid down that ‘the establishment of a domicil in 
France at the time of the marriage and the intention of the parties who were both 
foreigners in this case to permanently reside there must be taken as the most positive 
manifestation of their desire to adopt the matrimonial régime ofthe common law of France.’ 
In a still more recent case the Tribunal of the Seine (17 April. 1888) declared that as 
a general rule, when the husband was French and the wife accordingly became 
French by her marriage, it must be presumed, in the absence of strong evidence to 
the contrary, that the law which will govern the marriage and the succession of the 
parties i.e. the French law) has also been adopted by them as the law of their 
matrimonial régime. Inasmuch as Bourgoise, if he was not French at the moment 
of the marriage, became so. according to the French tribunal itself, the very next day, 
when he returned to France, it seems extraordinary that the Court should not have 
applied its own most recent doctrine to cireumstances which are almost identically 
the same. It will be noticed that the decision of the Tribunal of Marseilles is still 
stronger, for there the parties to the marriage were foreigners. So that it is 
submitted that, even if Bourgoise remained English—as has been all along econ- 
tended in this articie—there is excellent authority for holding that his marriage 
was governed by the general law of France. 








THE COMPULSION OF SUBJECTS TO LEAVE THE 
REALM. 


lees object of this article is to trace the origin and history of 

the constitutional rule that the Crown can not of its mere 
pleasure either keep a subject out of the realm, or compel him to 
go abroad whether on public business, civil, military, or naval, or 
heeause he is obnoxious to the government, or suspected or guilty 
of crime. 

Subject to certain reservations presently to be made, this seems 
always to have been the law of England'; whereas in continental 
states there has almost as long existed, and seems still in some 
countries to survive, a prerogative of expelling subjects whom the 
sovereign finds objectionable, or of compelling their service of the 
state outside its borders. The history of this distinction doubtless 
would trace it to the continental adoption of the Roman theory of 
legislation per rescriplum principis, which has been in England con- 
tinuously, and in the main successfully resisted, in favour of that 
theory which may be summed up in Bracton’s phrase (er facit regem. 

The old doctrine of allegiance (wems potest exuere patriam) which 
died hard and late? in England, has for its correlative the incom- 
petence of the state to deprive its citizens of the benefits accruing 
from their allegiance. Both have been more fully recognised by 
English than by continental practice; and for at least two cen- 
turies* no serious attempt has been made to put British subjects 
outside the pale of the British Empire. 

At the present time international opinion seems to have veered 
right round on this subject; for whereas of old allegiance could 
not be thrown off, and expulsion was a matter of ordinary oc- 
currence, the modern notion is 

(1) That it is a breach of international law for one state to expel 
its maurais sujets into another state *: 

(2) That the subjects of any state can fully abjure their allegiance, 
and naturalise themselves in any foreign country, without the assent 
of their natural sovereign. 


' 1 Co. Inst. pp. 47, 48; 1 Hawkins, P. C. ch. 33. 

* Witness the rejection of Count Rumford as Bavarian minister to England on the 
ground of his British-American origin, and the practices of impressment which led 
to the war of 1812, and the difficulties during the Fenian rising of 1867 which ulti- 
mately led to the Act of 1870. 

* See the Habeas Corpus Act, s. 12; 1 Rev. Statt. (2nd ed.), p. 678. 

* See U.S. For. Rel. 1883, pp. 422, 465, 800, 809. 

















WiihA 


Compulsion of Subjects to leave the Realm. 389 





The United States are perhaps the strongest exponents of these 
notions. On the one hand they justly resent the shooting upon 
their shores of the rubbish of foreign states, a practice which is 
internationally intolerable’, while on the other hand under the 
pressure of political conflicts they naturalise freshly-imported aliens 
almost as soon as they land, and endeavour to protect their rashly- 
adopted citizens from the conscription, or the pains of the law of 
their native land*. Russia on the other hand represents, as might 
be expected, the opposite extreme. She expels her Jewish subjects, 
and yet very lately demanded of this country the extradition of a 
Russian for the offence of becoming naturalised in England. 

It may be well that men should be free to change their allegiance, 
and so rectify the accident of birth. But the claim to do so is an 
assertion of individualism against which the newer school of 
political theorists will probably soon declare war, and persons 
who change their allegiance inrifd patrid cannot by virtue of such 
unpermitted abjuration discharge themselves completely of all lia- 
bilities civil, criminal, or military, which had accrued before their 
interested election *. This is recognised by the existing extradition 
treaties, which exempt naturalised subjects from surrender only in 
the case of offences committed subsequently to their naturalisation ; 
and the utmost international recognition of a right to change 
allegiance that can be conceded is to allow that the naturalised 
citizen should have in his adopted state. and in all states but 
that of his birth, all the privileges of a citizen of the adoptive 
state, but to maintain that the assent of his native state is 
necessary to effect his release from the civic burdens imposed 
upon him by the accident of birth. 

The law of England at the present time scems fully to satisfy 
the demands of international opinion with reference to the expatria- 
tion of subjects, except (1) as to the practice of granting pardons 
conditional upon expatriation ; (2) the payment of the passages of 
evicted Irish as assisted emigrants to the United States‘; (3) such 
cases as the recent release of a man thrice tried for murder (the 
jury as often disagreeing) upon condition of his leaving the country. 
But in truth all these exceptions belong rather to the field of polities 
than of law. They have arisen out of the peculiar relations between 
Ireland and the rest of the United Kingdom, and are only of inter- 
national importance because of the combination of family interest 

' See U.S. For. Rel. 1883, p. 252. 

* Thid., 1887. pp. 37, 369; Bryee. American Commonwealth, vol. ii. p. 441. A com- 
mittee was very recently appointed by the United States Senate to investigate into 
the punishment in Cuba for political offences of Spaniards naturalised in America. 


* Napper Tandy’s case 1800, 27 St. Tr. 1191. 
* See Re Thady O'Sullivan (1887), 24 Blatchford (U.S.) 416. 
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in our affairs with the stress of their own political exigencies, 
which directs the dealings of the United States with the mother 
country. 

The purposes for which a subject could conceivably be required 
to leave the realm fall into two main classes—publie service, and 
punishment for crime. Pwu4/ic service includes of course civil employ- 
ment (diplomatic, consular, or the like) abroad, and also military 
and naval service in peace or war. Under the head of punishment 
for crime fall abjuration of the realm, banishment,and transportation, 
whether by sentence of a court or as a condition annexed to the 
grant of merey by the Crown. There remain some minor classes, 
such as the removal to foreign states or British colonies of fugitives 
from foreign or colonial justice, expulsion for obnoxiousness without 
any conviction of crime, and such eases as service in the mercantile 
navy or under indenture of apprenticeship, or any like contract 
binding the person who has entered into it to go abroad. 

I. Compulsion to leave the realm on public service cannot be 
exercised at the mere will of the Crown. 1. A fertile source of 
difficulties between the United States, France, and Germany, viz. 
the conscription, does not effectively exist in England. For since 
the abolition of military tenures in England in 1660 (12 Car. II, e. 
24), and in Scotland in 1747 (20 Geo. I1,e. 50), no liability to serve 
as a soldier outside the realm has been enforceable! by the Crown, 
and any power to make soldiers go on foreign service rests on the 
terms of enlistment in the Army Act. In other words the obli- 
gation of a soldier to serve abroad now rests on contract, and not 
on fealty or any common law or statutory duty to defend the realm. 
It may be that the taking of the Queen's shilling was intended as 
earnest money to bind a contract to be transported so as to deprive 
the contractor of his right to the writ of Habeas Corpus*. But 
any prerogative to impress for military service abroad which 
ever existed was extinguished in 1640 (16 Car. I, ¢. 28). Since that 
time, by various statutes which may be generically described as 
the Comprehension Acts, persons of blemished character were 
forced into foreign service on emergency *. These Acts were always 
temporary, and the exigence of service short (see Handb. Mil. Law, 


' The powers of the Executive to make soldiers serve without the realm are fully 
treated by Lord Thring and Mr. Jenkins in the introduction to the Official Handbook 
to Military Law: see p. 217 as to the apparently statutory origin of liability to foreign 
service. See also 2 Hallam, Const, Hist. ¢. ix and Taswell-Langmead’s Const. Law 
(ard ed.), p. 590. 

* See 31 Car. II, c. 2,8. 12. Regiments were at that time raised by contract be- 
tween the colonel and his soldiers. 

* An analogous mode of recruiting for foreign service was to draft for foreign 
service any soldier convicted before a military court. The Guards were sent abroad 
for insubordination without even this preliminary. 
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227), but they led to serious abuses, and occasionally to the inter- 
ference of the civil courts by Habeas Corpus’. 

And while the militia or general levy (Mil. Law, 231) can be 
raised by conscription on emergency, the regular militia is wholly 
raised by voluntary enlistment, and cannot be made to serve outside 
the United Kingdom except by its own assent *. 

The penalties for breach of military contract of service so far 
restrict liberty as to suspend the writ of Habeas Corpus, and 
ccmpel the soldier to perform specifically a contract of personal 
service, from which he is not like other servants * permitted to dis- 
charge himself* and stand his action for breach of the contract. 

2. The position of sailors is somewhat different. The right of the 
Crown to impress ships and seamen, like that to impress land trans- 
port when an enemy is in the realm, has been asserted from the 
earliest times, and, although doubted by opponents of the preroga- 
tive temp. Car. I, seems to have been so continuously exercised 
and admitted by Parliament as to deserve acceptance as being 
recognised by the common law®. This right was in theory confined 
to mariners by calling, but on any emergency the law was not 
observed. Pepys details in his Diary many serious breaches of it, to 
which, if we may credit him, he was’ an unwilling party®. And 
throughout the whole of last century, and until the end of the 
Napoleonic wars, the practice continued. and filled the ships of 
Anson in fact, and in fiction those of Smollett and Marryat. The 
fear of interfering with this power was the main and effective ob- 
stacle to the passing of the Habeas Corpus Bill of 17587, and 
impeded even the Act of 1816 °. 

A second mode of compulsory sea-service was that of using con- 
ditional pardons. It was a common practice throughout last century 
to grant pardons to convicts conditional on service in the navy’. 
The petitioners, to whom the idea was doubtless suggested, were 
inspected by ‘ the regulating captains’ before grant of the pardon, 
to see if they were physically fit for the sea-service. This practice 

* See cases in Wilmot’s Opinions, pp. 81 note .@ , 123. 

* Handbook of Military Law, pp. 219, 253. 

% De Francesco v. Barnum (1889), 43 Ch. D. 165 ; (1890) 6 Times L. R., p. 486. 

* Ex parte Hall (1887), 19 Q. B. D. 13. 

® See Taswell-Langmead, Const. Hist., 3rd ed. p. §91, and the very valuable and 
complete note. See also 13 Geo. II, ¢. 17; Chitty, Prerog. Cr. 47; BR. v. Broadfoot ; 
Foster, Cr. Cas. p. 154 (2nd ed.). 

® Diary, 1666, June 30, July 1, 2, where he speaks of certain men not liable to 
serve, and who had not received press money (? equivalent to conduct money or 
evidence of consent to serve). 

* A procedure analogous to condemnation to the galleys which at one time seems 
to have been deemed a lawful punishment in England, 1 Hallam, Const. Hist. 12th 
ed. p. 208; and see 39 Eliz. c. 4 (1597), which may have been passed in revenge for, 
or perhaps mere imitation of, Spanish precedents for dealing with the heterodox. 


* Wilmot’s Opinions, p. 81 note. 
* 31 Cobbett, Sgt; 32 ibid. 542. 
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went on throughout the century, but in 1771' it was objected 
to by the Lords of the Admiralty as demoralizing to the ships’ crews 
and as diseouraging the voluntary enlistment of better men, and 
they desired that those already pardoned might at least be cleansed 
and re-clothed as sailors before discharge from the prisons or hulks *. 
And Horace Walpole happily hits off the military and naval re- 
eruiting of his day by saying (Letters, ed. Yonge, vol. 2, p. 252), 
‘You may judge how depraved we are when the war has not 
consumed half the reprobates (under the Comprehension Acts) nor 
press-gangs thinned their numbers.’ 

If the Queen's ships and merchant marine are to be manned at 
all, it is clear that, even if compulsory service is not to exist, some 
restrictions on the absolute right to break the contract of service 
must be imposed, and the sum of the present law as to sailors seems 
to be as follows :— : 

(a) A pressed man, if a sailor, although his service was involun- 
tary, and his retainer in the sea-service could more correctly be 
deseribed as a detainer, could not, if lawfully pressed, regain his 
liberty by the writ of Habeas Corpus, and could therefore be com- 
pelled by the Crown to leave the realm on public service. 

(4) Apprentices in the merchant marine cannot leave their service 
at their option, being within 2g Car. IL,¢. 2,s.12. Being under in- 
dentures they are, in any event, not sv/ juris ®, and could apparently 
be compelled at common law to leave the realm on their service. 

(c) Merchant-sailors are subject to penalties for refusing to pro- 
ceed to sea after signing articles‘, and can be forced to join their 
ships and proceed to sea. They cannot be discharged at a foreign 
port; and if they discharge themselves, come within the numerous 
conventions relating to deserters from the mercantile marine. 

3. No man ever could be compelled to leave the realm on civil 
business of the state, though doubtless earlier kings would have 
seen in a refusal evidence of treasonable intentions or practices. 

IL Expulsion from the realu for crime. Exile or banishment, 
perpetual or temporary, was well known to the common law *, but 
was by the great charter limited, in the case of freemen, to exile 

' Two convicts en rowfe to America behaved so well in a shipwreck that they were 
pardoned on condition of service in the navy. Roberts, Cal. St. Pap. Home, p. 177, 
No. ggt. 

2 1. ¢., p. 604. 

) And see Coventry v. Woodhall, Hobart, 132, a decision not before Fry LJ. in 
le Francesco ¥. Barnum 180), 6 T. L. R. 486. 

* Merchant Shipping Act, 18:4, ss. 143, 146, 147, 148. 

' 2 Bracton, Leg. Angl. 129, 153, 399 (Rolls Series). Sainsbury, Cal, St. Pap. Col. 

® This probably ineluded villeins, except as to matters between themselves and 
their lords, 1 Coke, Inst. p. 47. It was extended to all men in 1354 by 28 Ed. III, 


c. 3, ‘Item, that no man of what estate or condition that he be shall be put out 
of land or tenement, nor taken, nor imprisoned, nor disinherited, nor put to death, 
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after verdict, except in cases of abjuration. ‘Nullus liber homo 
capiatur vel imprisonetur aut dissaisiatur [de libero tenemento 
suo vel libertatibus vel liberis! consuetudinibus suis] aut ut- 
lagetur aut exu/efur, aut aliquo modo destruatur nec super eum 
ibimus nee super eum mittemus xsi per Legale judicium parinm 
suorum vel per legemsterrae*. This enactment or concession was fatal 
to any royal claim to expel obnoxious subjects from the realm 
without tial and verdict ; and the subsequent attempts to bring 
people before the Royal Council were resisted and checked both in 
Plantagenet and in Stuart times. 

1. Exile by abjuration existed before the charter,and was not deemed 
to be abrogated by its passing. It depended mainly upon the 
privilege of sanctuary, which was originally afforded by churches, 
churehyards, cloisters, and places consecrated by the Pope’s Bull’®, 
though at a later date the civil authorities asserted that consecration 
per se would not suffice, on the ground that no liberty could be 
created without Royal permission, i.e. except by grant, or prescrip- 
tion allowed in the general eyre*. Sanctuary no doubt originated ° 
both in the claim of sanctity for religious buildings and in the desire 
to mitigate private war, in the same way as benefit of clergy was 
claimed in the interests of the religious orders and to mitigate the 
ferocity of mediaeval punishments. By its recognition were created 
a number of extra-territorial asylums within the realm which en- 
titled the fugitive like the clergy to decline trial ix pais, a privilege 
which now belongs, and with limitations, only to the bishops 
(18 Edw. III, st. 3,¢.1). It was deemed a right and liberty of the 
church sufficiently important to be secured by Magna Carta, and the 
power of the church to excommunicate all violators of sanctuary 
was in 1254 recognised by the ordinance 38 Hen. LII°, and the 
Constitutions of Oxford were republished and approved in the 
next reign, in 1281, in spite of the objection of Edward I that they 
reasserted Magna Carta. 

The procedure in abjuration was as follows. The offender had 
to fly to the consecrated precincts, and within forty days of taking 
sanctuary had to go in sackcloth to the sheriff’ or coroner *, confess 


without being brought in answer by due process of the law.’ 1 Stat. Rev. (2nd ed. 
p- 120. To exile a serf was manumission. 

* Added in 1217 by the second charter of Hen. III. See Petition of Right, 3 Car. I, 
artt. 4, 7. 

? John’s Charter, ¢. 29. 

* 1 Chitty, Cr. Law, 444 ; 3 Co. Inst. p. 115. * Keilway, 190. 

5 It seems to have existed at a very early date. In 3 Hen. VII, sanctuary was 
claimed under an alleged grant from Kenwulf and confirmation by Edgar and various 
Popes (Keilway,l.c.), and the laws of Alfred (4th),Canute (Nos. 2 and 3) and Edward 
the Confessor recognise it. 

® See an article by Mr. Reichel in Law Journal, 21 Sept. 1889, p. 543. 

7 Maitland, S. Pi. 161, 169. As to abjuration, even on acquittal by the ordeal, see 
1 Pike, Hist. Cr. 131, 200, and for want of sureties, 219. 

* Under 22 Hen. VIET, ¢. 14, the coroner had to go to the fugitive 
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his guilt, with full particulars, i.e. not by a mere legal plea, but by 
confession with such penitence and contrition as to earn absolution 
in foro couscicutiae,—and to take an oath, whereby he abjured the 
realm and swore to depart immediately by a port assigned to him 
by the coroner or sheriff, or chosen by himself, and never to return 
without the king's leave'. He was given forty days to prepare for 
his departure, and then went crucifix in hand to the assigned or 
selected port. If he went out of his route or returned without the 
king's leave, any one could arrest and imprison him *, and he had 
judgment to be hanged *, unless he was entitled to benefit of clergy *. 
His goods and chattels were forfeited to the king®, and his land 
to his lord after the king's year and day®, as the confession and 
oath were equivalent to an attaint for felony *. 

Abjuration seems to have been applicable to all capital * offences, 
and not only as is sometimes said to murder, where sanctuary was 
reached. But it was also used where sanctuary had not been 
obtained. In one precedent given by Mr. Maitland®, a man was 
forced by the justices in eyre to abjure the realm upon suspicion 
of having committed felony, although he had not taken sanctuary. 


‘John Alfolk Osbert’s brother arrested for ill-fame ' (i. e. on sus- 
picion of murder) comes, and he is not in frank-pledge, and will 
not put himself upon the country, and has no lord who will replevy 
him ''. Therefore let him abjure the realm and vacate the country 
before Saturday next after the octave of John Baptist: and he has 
chosen Dover as his port.’ 


And in another precedent in 1212 William Brown, who was 
charged with slaying a man, purged himself by water and abjured 
the realm '*. The practice of aljuration on these precedents seems 
therefore to have been applicable to some cases where sanctuary 
had not been gained, but at all events only in cases where the 
accused person would not put himself upon the country, i.e. it 
was one legal alternative to judicium parium suorum, The practice 


Maitland, 5. Pl. 77; 1 Chitty, Cr. L. 444; 1 Pike, Hist. Cr. 232, 3. 


4 ’ 
® Maitland, Pl. 142 (1221). 3 1. e., Pl. 169, 194. 
* Re Sacheverell, 5 St. Tr. 693. ® 3 Co, Inst. p. 217. 
* Maitland, PL. 161. 7 Newsome v. Bowyer (1729), 3 Peere Wms, 38, note. 
* 32 Hen. VIII, ¢. 12, s. 2. 
* 22 Hen. VIII, c. 14, preamble ; Select Pleas, p. 93. See Pl. 196. A horse-dealer 


who fled through a church and was caught, for not finding pledges to warrant title 
to a horse sold. He would not put himseif on the country, but asked to be allowed 
to abjure the realm. 

” Osbert was hanged for murder of a fellow-thief. Select Pleas, Pl. 143. 

" By the writ de Homine replegiando, as to which see Wilmot’s Opinions, p. 123. 

* Select Pleas, Pl. 107. See another case, Pl. 116, of purgation by water and 
abjuration on a charge of being in company with robbers. Possibly abjuration took 
the place in appeals, which could not be pardoned, of the conditional pardon which 
could be granted on pleas of the Crown, 
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of forfeiture goes to show that it was regarded as legal within 
c. 29 of the charter. 

In 1517 the privilege of sanctuary was fully discussed in 
Savage's case (Keilway, 189) before the King in Council, and its 
mischiefs led to its being cut down into conformity with Judaic 
usage. And in 1531 (by 22 Hen. VIII, c. 14) for abjuration in case of 
murder, robbery or felony, was substituted an order to make the 
offenders sanctuary men', and directing their residence in a sane- 
tuary, to be named on pain of death on quitting the sanctuary, and 
loss of privilege on committing a second offence. The ostensible 
aim of the Act was to prevent sailors who abjured the realm from 
entering into foreign service. This Act did not apply to high or 
petty treason *. In 1536 the privileges of sanctuary men were still 
further limited; and in 1541 all sanctuaries but churches and 
churchyards were abolished, with the exception of eight places 
named *,and the number of sanctuary men in each was restricted to 
twenty*. In 1623, sanctuary was wholly abolished ®, and abjura- 
tion under the common law went with it. By that time the old 
freedom of choice as to the mode of trial was then wholly gone, 
men being forced by the peine forte et dure to accept trial in pais 
or plead guilty in open court. Abjuration in the truer and 
earlier sense rested not on the power of the Crown but on the 
option of the accused coupled with and backed up by the inter- 
vention of the spiritual power, and with the decadence of the latter 
common law abjuration disappeared. 

2. The second stage in the history of abjuration was its im- 
position by statute in aid of the Church of England as by law 
established and as a substitute for martyrdom. It seems first to 
have been imposed in 1593 by 35 Eliz. ¢. 1, s. 2 whereof em- 
powers the compulsion of nonconformists to abjure the realm °, 
while ss. 3, 13 impose penalties for returning without licence 
and for refusing to abjure. A second Act of the same year 
(ec. 2) requires (s. 8) poor Popish recusants not being married 
women (s. 19) to abjure the realm, ‘to the end that the realm be 
not pestered and overcharged with the multitude of such seditious 


. or dangerous people who, having little or no ability to satisfy any 


competent penalty for their contempt and disobedience of the said 
laws and statutes, and being committed to prison for the same, do 


' See 2 Pike, Hist. Cr. 253-258. P 

2 Coke, 1 Rep. 47, is right as to statute law, but wrong as to the common law. 

* 27 Hen. VIII, e. 19 * 32 Hen. VILL, ©. 12. 

® 21 James I, e. 28, s. 7. See Pit v. Webley, Cro. Jac. 321. After the abolition 
Alsatias survived in some of the minor liberties of London and Westminster. See 
2 Pike, Hist. Cr. pp. 254-258. 

® Perpetual banishment had been suggested by the judges as an appropriate 
punishment for the Marprelate libels. 1 Hallam, Const. Hist. (12th ed.), p. 208. 
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live, for the most part, in better case there than they could if they 
were abroad at their own liberty '.’ 

In 1597 Parliament provided? for the banishment out of the 
Queen's dominions of incorrigible and dangerous rogues, by order 
of the Quarter Sessions or their adjudication, to the galleys, and 
directed their conveyance abroad to places to be appointed by the 
Privy Council ; s. 6 provided for Irish, Scotch, and Manx beggars ; 
and s. 15 declared children under seven not to be within the Act, 
in deference to the common law rule as to criminal liability. 

It was not till nearly a century later that Protestant Noncon- 
formists were by the Toleration Act (1 Will. & Ma. st. 1, ¢. 8, s. 4) 
excepted from the penalties of the Acts of 1593, which, however, 
had not been enforced to any considerable extent, except perhaps 
against anabaptists and temp. Car. IT against quakers. It was 
apparently under this Act that anabaptists, without distinction of 
natives and aliens, were banished the realm by proclamation (1 
Hallam, 237). But when the Puritans tried on their own account 
to abjure the realm, Charles I endeavoured by proclamation to 
prevent them *. 

3. Banishment, otherwise than by abjuration, could only be im- 
posed as a sentence under authority of an Act of Parliament *. When 
imposed, like an attainder, it was tantamount to civil death. It 
appears in only one statute now in force, directed against Roman 
Catholic male religious orders®; but by 16 & 17 Vict. ¢. gg, 8. 15, 
penal servitude has been substituted for banishment. 

And except for the purposes of religious intolerance banishment, 
whether as an alternative to trial for crime or as a sentence after 
conviction, had before this century been long disused, mainly in 
consequence of the settlement of America. 

Abjuration and banishment were superseded— 

(1) By transportation to the plantations, under royal warrant or 
under indenture or other contract® entered into to escape the penalties 
of conviction for felonies or even lesser offences. 

(2) By transportation to America, under reprieve and order of 
the court of trial. 

(3) After the revolt of the United States, by transportation to 
penal colonies selected by the Privy Council. 


! This Act was repealed in 1844. ? 39 Eliz. e. 4. 

* Foreign Protestants, except anabaptists, do not seem to have been interfered 
with under the Act of Elizabeth. James I. in 1621, by a stretch of prerogative, 
ordered Mompesson to be banished perpetually, in addition to the sentence of the 
H. L. 1 Hallam, Const. Hist. (12th ed.) 358. 

* Portland, Countess of v. Prodgers (1689), 2 Vern. 104. 

® 10 Geo, TV, e. 7, ss. 28-38, saved by 2 & 3 Will. IV, ¢. 115, s. 4, and 23 & 24 Vict. 
¢. 134, 8. 7, but never put in force. 

* Hurd, Freedom and Bondage, vol. i. pp. 218 et seqq. ; 1 Chitty, Cr. Law, 78g. 
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(4) By penal servitude within the realm: and 

(5) By exile under conditional pardon, a recrudescence of the 
old practice as to abjuration, now sometimes adopted in the case of 
foreigners convicted in England ', or quasi-political offenders *. 

1. Before the first came into use some preliminary illegalities 
seem to have been practised. Thus in 1619 we hear of a pretended 
commission to press maidens to be sent to Bermudas and Virginia °, 
and in the same year the City of London prepared to ship to 
Virginia* at an expense of £500 ‘100 young boys and girls from 
their superfluous multitude’ who were apparently without parent 
or guardian and who lay starving in the streets, to be bound appren- 
tices on very beneficial terms. Some of the ill-disposed children °, 
‘who under severe masters in Virginia may be brought to goodness, 
being unwilling to go,’ the City lacking authority to deliver ° and 
the Virginia Company to transport the children, applied to the 
Seeretary of State. The remedy of Habeas Corpus’ if not less 
known was less effectual than it became later, in consequence of 
the cases of Savage and the Five Members; but the civie autho- 
rities were even then aware that even vagrant orphan children 
could not be exported without some higher warrant than the wish. 
But they were mistaken in confiding in the authority of any 
special warrant of the king. They were in the same difficulty 
as even now faces guardians of the poor * and philanthropic insti- 
tutions*; but the emigration agencies of that time seem in practice 
to have bought and sold to the planters such persons as they could 
obtain in England". 

The transportation " of subjects then began with the colonization 
of Virginia and the Poor Laws and Vagrant Acts of Elizabeth. 

Transportation under indenture was authorized by the first colo- 
nial charter '*, but was confined to persons contented to go, and the 
term of bond-service to ten years. But up till 1638, and probably 


1 E.g. the American forger, Bidwell. 2 E.g. O'Donovan Rossa. 

° Sainsbury, Col. St. Pap. vol. i. pp. 19, 33. * 1. ¢., pp. 19, 23, 31. 

5 For whom the colonists then, as now, were not anxious, 1. ¢. p. 30. 

® 39 Eliz. ¢. 4, 8.15. A proposal was made by the Council of New England to 
utilise 5 Eliz. e. 4, s. 5, and 43 Eliz. ¢. 2,s. 1, fer binding poor children apprentices, 
to be made use of for benefit of the plantations, 1. ¢. p. 37. 

* The remedy in the case of these children was the writ de Homine replegiando ; but 
from their circumstances no one was likely to sue it out. They were hardly dangerous 
within 39 Eliz. ¢. 4. although probably over seven or apprenticeship would have 
been out of the question. 

* Guardians have statutory authority to apprentice pauper children to the sea- 
service and to send them to the colonies. 

* Ah. v. Barnardo, 1889, 23 Q. B. D. 305. 1890, 24 Q. B. D. 283. 

® See Sainsbury, vol. ii. (1661-1668), Ne. 791. 

" Abjuration involved a right to select the place of banishment, whereas trans- 
portation, whether ex confractu or ex maleficio, involved bond-service for a term at the 
place chosen or appointed for exile. 

© Sainsbury, Cal. St. Pap. Col. 1574-1 


660, p. 1. See 2 Pike, Hist. Cr. 109. 
] a] 
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much later, of the hundreds sent to Virginia near “a all were brought 
in as merchandise to make sale of ', ond the right to their service, 
whether under indenture or order of the Crown, was assignable and 
freely assigned *. 

The first impulse to the sending convicts under sentence of death 
abroad seems to have been given by Sir Thomas Dale in 1611, 
who suggested that all offenders out of the common gaols condemned 
to die should be sent for three years to the colony. ‘So do the 
Spaniards people the Indies *.’ But even earlier transportation to 
America seems to have been authorised by the Privy Council under 
39 Eliz. e. 4*, for offences against the Vagrant Acts, for in the same 
state paper Sir T. Dale speaks of the 300 disorderly persons he took 
with him as so riotous and full of mutiny that not many are Chris- 
tians ° but in name, and says, as might be expected, that ‘ their bodies 
are so diseased and crazy that not sixty may be employed in labour.’ 
Sir Thomas Dale’s suggestion as to felons soon bore fruit, for as 
early as 1622 a horse-stealer, who had been reprieved, petitioned 
for transportation to Virginia® ; and in 1638 Elizabeth Cottrell, a 
prisoner in the Marshalsea, ‘convicted at the last verge’ (i e. under 33 
Hen. VIII, e. 23), and in prison eighteen months (although reprieved 
eight months before the date of her petition), asked to be trans- 
ported to Virginia, and prayed the king's signature to a warrant to 
the keeper of the Marshalsea for her delivery to a person named to 
be transported to Virginia‘. 

The practice was further developed during the Commonwealth, 
for in 1649 a committee of merchants desired to treat with the 
traders to the plantations for the transport thither of the common 
men among 170 Irish captured at sea by the Commonwealth navy *. 
In 1652, 1610 of the prisoners taken at Worcester (‘excluding 
lieutenants or cornets of horse or any above that quality’) were 
granted to certain undertakers °, (an equivocal term, as the event 
showed) on their the undertakers’ petition, to be transported to the 
cavalier colony of Virginia on giving security to give them Christian 
usage. In 1653 a Boston (N. E.) merchant got a warrant to sail to 
New England and Virginia, on giving security to sail to Ireland, 
and within two months to take in 400 Irish children and trans- 
port them to those plantations?’ ; and in the same year the Council 


' Sainsbury, p. 268. 2 Le., p. 69. > Le, p. 12. 

* Virginia was probably not deemed a part of Her Majesty’s dominions, at any rate 
in the sense given by the Act of 1597, being in the position of British North Borneo 
and the African domains of the chartered Companies. 

* It was held at that time that negroes could be kept in servitude ‘during their 
strangeness from Christianity.” Sainsbury, p. 202, The English common law was 
their taskmaster unto Christ. 

* Sainsbury, p. 33. 7 Le, p. 282. 

* Le, p. 328. * Le, p 373 ” Le. Pp. 407. 
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of State gave a licence to transport from Ireland to Virginia 100 
Trish Tories; and in 1654 ordered certain English, Scotch, and Lrish 
pirates *, prisoners in Dorchester gaol, to be forthwith sent to Bar- 
badoes, Bermudas, or some other of the English plantations in 
America®. These proceedings were even more illegal than those of 
Charles Stuart, and help to explain the meaning to the Irish of the 
curse of Cromwell. The Council seem to have been conscious of 
the illegality, inasmuch as Aiderman Titchborne in 1653 was re- 
quested to present in Parliament a draft of an Act concerning the 
transportation of poor Irish children to England and the Western 
Plantations*. But no legislation appears to have taken place. A 
committee, however, sat on the question of transporting vagrants, 
felons, &c., to the foreign plantations®, and in 1656 the Council 
of State made an order® as to the apprehension of ‘lewd and 
dangerous persons, rogues, vagrants, and other idle persons who 
have no way of livelihood and refuse to work,’ and for treating 
with merchants and others for transporting them to the English 
plantations in America’, of which Virginia seems to have been 
the favourite with the prisoners *. 

But except in the case of prisoners the Council of State was by 
no means prepared to allow people to be transported without their 
own consent *; and in 1657 a ship was searched for persons being 
taken without their consent to the West Indies. An order was 
made that any not engaged by indenture who were forced or en- 
ticed on board should be released; and as only two soldiers were 
delivered up the ship was stopped till all persons unwilling to go 
were landed. 

The result of this examination into the early history of the 
American colonies is to show that (1) the original sense of the 
term transportation in no way involved the sentence of any court 
of justice ; (2) transportation under indenture was deemed lawful, 
i.e. that specific performance of a contract to serve a subject abroad 
could be enforced ; (3) the executive permitted the transportation, 
more or less involuntary, of pirates, felons, vagrants, and prisoners 
taken in the Civil War, and of Catholic Irishmen. 

' Sainsbury, p. 409. 39 Eliz. c. 4 did not apply to Ireland, 

? Probably sailors in ships under Charles II's commission. 


* Sainsbury, p. 419. As soon as Jamaica was taken, it was used in the same way. 


+ Cy Pe 433+ 
*'In 1653, L e., p- 409. 5 le, p. 410. 

® Seemingly under 39 Eliz. ¢. 4. But this Act, though not repealed formally till 
13. Anne, ¢. 23, seems to have been regarded as expired. 

7 Le, p. 447, and see vol. ii, (1664, Nos. 769, 770, 771. 772). P. 221, where it 
was proposed to add to the list ‘felons who have benefit of clerg ry, such as are 
convicted of petty larceny, vagabonds, gipsies, and loose persons making resort to 
unlicensed brothels.’ 

"Le, p. 435. 
* Le, pp. 457, 458. See vol. ii. No. 791. 
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Similar practices were continued', and deemed usual and 
proper, after the Restoration, but were legalised by the process 
of granting a conditional pardon for crimes within clergy. Thus 
in 1662 a warrant went to the sheriffs of London to transport 
into some of the foreign (i.e. not Irish) plantations all persons 
ordered by the king's charter of pardon of Oct. 10, 1662 to be 
transported *; and in the same year a warrant was issued to deliver 
to certain ship captains the prisoners scheduled to go to Virginia, 
on the captain giving security that none return within twelve years *. 
This method of transportation by conditional pardon was in fact re- 
duced to a system*; and the state-aided emigration of those days is 
curiously illustrated by a petition in 1665 to have an embargo on a 
ship sailing for Virginia removed, ‘ because her sole outward freight 
was forty passengers, persons utterly useless to this kingdom, but 
rather destructive in their idle course of life, whereunto they would 
most willingly return upon any advantage given to them for eseape ®*.’ 
Kelyng, writing in 1665, says® that ‘it hath been Jately used for 
felonies within clergy, if the prisoner desire it*, not to give his book 
but to procure a conditional pardon, and send them beyond seas to 
serve® five years in some of the king's plantations, and then to 
have land assigned them ® according to the use of those plantations 
for servants after their time expired, with a condition in the pardon 
to be void if they do not go or if they return into England within 
seven years or after without the king’s licence.’ And he had the 
best of reasons for knowing, for he was one of the five judges who 
in 1664 had drawn up and signed certain directions for the justices 
at the Old Bailey Sessions’, containing the following rule (12), 
probably in compliance with the proposals made to constitute a 
transportation office :— 


‘That such prisoners as are reprieved with intent to be trans- 
ported, he not sent away as perpetual slaves, but upon indentures 
between them and particular masters to serve in our Exg/ish plan- 
tations fo. seven years, and the last three years to have wages, that 
they may have a stock when their time is expired; and that an 


' In 1661 power was asked for courts of Q. S. to enable them to dispose of loose, 
idle, and disorderly persons. Sainsbury, Ll. ¢., No. 101. And an Act of Parliament 
was subsequently prayed for (No. 791) in 1664, but not granted till 1679. 

* Sainsbury, 1661-8, Nos. 378, 394. * l.c., Nos. 377, 378, p. 112. 

* le, No. 382, p. 113. See also p. 451, No. 430. ® Le, p. 273. 

* Cr Cas. p. 45 (ed. by Loveland). 

? i.e. his consent is necessary. See per Cockburn and Bethell, Forsyth, Const, 
Law, p. 462; and Sainsbury, Col. St. Pap. (1664), Nos. 791, 858. 

* Those who imported them received fifty acres for each person imported. 1. ¢, 
p- 401. 

® In some cases simple banishment was ordered without indenture or service. See 
Sainsbury (1664), p. 197, No. 7o1. 

* Kelyng Cr. Cas. ed. Loveland (1873), p. 4: Sainsbury (1664 , p. 221. 
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account be given! thereof and by whom they are sent and of their 
arrival *,’ 

In 1666 a somewhat different procedure is recorded, where a 
baronet sentenced to death for counterfeiting the king’s seal, but 
reprieved ®, was delivered to one Thompson on bond for his secure 
transportation to the colonies *. 

The Scottish Covenanters were with or without trial largely dealt 
with by transportation °; there being until 1701 no effectual remedy 
in the nature of the writ of Habeas Corpus. ‘The prisons of the 
whole country are full of them, and Parbadoes will be well planted 
next year °,’ 

The practice of transporting reprieved felons continued up to the 
Habeas Corpus Act, but not without protest from the colonies, 
especially Virginia, until that colony in 1670 prohibited the land- 
ing of jail-birds* in consequence of a rebellion in 1663 of the 
‘Newgateers’ sent out there. 

The Habeas Corpus Act, while merely reinforcing the provisions 
of the charter, and imposing heavy penalties on illegal deportation, 
was not directed against exile by conditional pardon, which indeed 
it may be said to have legalised, but only at abduction and trans- 
portation without trial or before conviction. The real effect of 
$s. 11,12 and 13 is much less than is usually supposed. It merely 
prevented transportation for misdemeanours, and the practice 
of spiriting which was then common (see Designy’s case (1682); 
Raymond 474) and all private arrangements as to transporting 
felons, and petitions from prison to the king such as have been 
already referred to. 

The process of transportation did not always run smoothly. In 
one case the ship captain released the offenders—some Quakers— 
who had been sexfexced to transportation, on the ground that their con- 
sent was necessary and had not been given*; and order was given to 
seize the ship and captain on return, and send him up to answer 
for his contempt and offence. If the report is accurate, the cap- 


' This proviso was due to the disappearance of cavaliers transported by Cromwell. 

2 This was followed up by a circular letter from the king announcing that a licence 
had been granted for five years to take up all felons convicted at the Old Bailey or 
assizes for transportation to Jamaica, which did not sigh for ‘convict gaol birds 
rotten before sent forth.” Sainsbury (1665), p. 313, and see (1670) p. 145. 

* No mention of pardon. He was banished. See Sainsbury (1606), pp. 409, 415. 

* Sainsbury (1664), p. 257. 

5 An Act for the regulation of transportation was proposed as early as 1664. But 
none was passed till 1717. 

® All the ministers and officers were to be hanged: of the common sort one in ten 
was to be executed, one forced to confession, and the rest sent to the plantations. 
1. ce. (1666), p. 432. 

? Sainsbury, vol. iii, preface xi, p.63, No. 175. Petition for confirmation, Ll. ¢. (1671), 
p- 242, Ne. 590. 

* Sainsbury (1664). pp. 236, 289, Nos. 858, 872. 
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tain’s conduct was quite legal, the sentence not being so, except 
perhaps under the Act of 1593, already quoted. 

Section 12 of the Habeas Corpus Act was intended to take away 
any right to the writ of Habeas Corpus from any person who 
should by contract in writing! (not necessarily indenture) agree 
with any merchant or owner of any plantation or other person 
whatsoever to be transported to any parts beyond seas, and receive 
earnests upon such agreement, although afterwards such person 
shall renounce such contract*. In or before 1670, merchants and 
captains had been prosecuted in the Crown Office (probably for 
false imprisonment or by Habeas Corpus) for sending over ser- 
vants that went over voluntarily, and were said to have been 
duly bound and examined in an office erected by His Majesty*. 
So that the Act of 1679 made completely legal what had before 
been in doubt the right to refuse Habeas Corpus to persons volun- 
tarily indentured *, and 4 Geo. I, ¢. 11, s. 5 legalised indentures by 
minors to go to serve in the plantations if the consent of the minor 
were acknowledged and the contract signed by him before a J.P. 
of the place where it was made, and the transportation by merchants 
of persons under contracts so made and verified, any law or statute 
to the contrary notwithstanding. Neither of the statutes seems to 
alter the common law as declared in Corenfry v. Woodhall (1616), 
(Hob. 134), ‘And generally no man can force his apprentice to go 
out of the realm except it be so expressly agreed, or that the 
nature of his apprenticehood doth import it as if he be bound 
apprentice to a merchant adventurer or as sailor or the like®, 

5. 13° of the Act of 1679 restricted the power of transportation 
on conditional pardon to cases of felony (whether with or without 
clergy), but its words are wide enough to authorise transportation 

' The planters not being in England, execution of indentures for them must have 
been effected through powers of attorney or by speculators who subsequently assigned 
the indenture and the bondman to the planters. 

* The need of this section is explained by Sainsbury (1664), Nos. 769-772, which 
shows that it was usual to raise the wind by signing a contract to go to America, 
and then to complain of being spirited. 

* An office for registering such servants as should voluntarily go or be sent to any 
of the plantations in America existed as late as 1772. Roberts, Cal. St. Pap. Home, 
p. 617. 

* These servants were not regarded as free men until the expiry of their indentures. 
See Sainsbury (1672), No. 918, as to Carolina, written by John Locke. ‘ Negroes and 
slaves’ are often spoken of in these papers. Sainsbury, vol. iii. (1670), Nos. 159, 160. 
See De Francesco v. Barnum, 1890, 6 Times L. R. 486. 

* In the Passenger Act of 1855 (18 & 19 Vict. ¢. 119), s. 3, were excepted inter alios 
from the definition of passengers within that Act ‘labourers under indenture to the 
Hudson's Bay Company and their families, conveyed in ships, the property of or 
chartered by the said Company.’ 

© Provided always that if any person or persons lawfully convicted of any felony 
shall in open court pray to be transported beyond seas, and the Court shall think fit to 
leave him or them in prison for that purpose, such person may be transported into 
any parts beyond the seas, this Act or anything therein contained to the contrary 
notwithstanding. 1 Rev. Statt. (2nd edition), p. 679. 
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(after conditional pardon) to any part of the world, and not merely 
to British possessions. 

After Monmouth’s rebellion and at the end of the first Jacobite 
rising there was a wholesale transportation! (on conditional pardon) 
to Virginia and Montserrat of rebels taken after Sedgemoor and at 
Preston, but the masters of the ships appointed to convey them let 
many escape in Ireland *, though they were bound as already stated 
under the rules then in use to give a report of the voyage *. 

2. In the eighteenth century transportation was made part of 
the ordinary sentence of the courts, in many cases of felonies 
with benefit of clergy. By 4 Geo. I, c. 11 (1717), the courts before 
which certain offenders entitled to clergy were convicted, were 
empowered to sentence them to transportation for seven years to 
one of the American colonies or plantations, and ‘to convey 
transfer and make over‘ such offenders by order of Court fo the use 
of any person who should contract for their transportation, and his 
assigns for such term of seven years, for which period the contractor 
had a property and interest in the service of the convict. The 
same Act recognises as lawful the grant of the royal mercy 
on condition of transportation to America in the case of persons 
convicted of offences for which they were excluded from the benefit 
of clergy, and provides that upon signification of such intention of 
merey by a Secretary of State, any Court having the proper 
authority to give the offender the benefit of a pardon under the 
Great Seal, should be empowered to order his transportation in 
the same way and for the same period as in the case of clergyable 
offenders, but for the term of fourteen years if the condition of 
transportation were general, or else for such particular term, if any, 
as specified to be part of the condition. 

The temper of those times and the nature of the system adopted 
on the passing of the Act of 1717 cannot be better illustrated 
than by a letter by the Solicitor General Thompson in 1718, in 
which he reports receipt of a tender by a merchant to transport all 
‘convicted felons throughout England at #3 per head from hence 
(London) (out of which he must pay 20s. per head for fees of officers) °, 
and #5 per head for those transported from other parts where he 
must have correspondents and pays some fees also. His name is 
Mr. Forward. He took away 40 the other day without reward, 
but can not do so any more considering death, sickness, and other 

1 One man was paid for transporting 639. Redington, Cal. St. Pap. (1718), p. 277. 

? Redington (1716), p. 227. * Ll. ¢., p. 238, No. 43. 

* Until such conveyance the felon was in chattel servitude to the Crown. 

5 The Acts relating to transportation, 6 Geo. I, ¢. 23, 16 Geo. ILI, ¢. 43, 19 Geo. ITT, 
c. 74, 24 Geo. III, e. §6, 55 Geo, IIT, ¢. 156, 56 Geo. III, ¢. 27, 1 & 2 Geo. IV, ¢. 6, are 


discussed fully in R. v. Baker, 1837, 7 Ad. & E. 502, with reference to the fees of 
the clerks of court upon transportations by way of conditional pardon. 
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accidents. There are now about 100 lying ready for him, for 
which he has ships prepared. No one else is ready to take them at 
so low a rate. It would be of great service to the public to have 
them carried away every year. By the late Act there is no power 
in the Court to order the under-sheriff to defray these expenses '.’ 

‘PS. Pelieves the Court will save considerably in rewards for 
highwayman and housebreakers by this method. The last contract 
was 40%. per head delivered on board, but the charges for irons and 
other expenses to get them to the ship cost the Court as much more 
per head, so that this is really cheap.’ 

3. Transportation to America went on until the Declaration of 
Independence. Then, in consequence of a change in public opinion 
as to the advantages of transportation and (as in the preamble also 
stated) until some other more effectual provisions in the place of 
transportation to His Majesty’s colonies and plantations in America 
could be framed, 16 Geo. III, c. 43 was passed for two years, putting 
male convicts to hard labour in cleansing the Thames. They were 
confined in hulks or lighters, which Horace Walpole describes as 
colleges for the perfection of undergraduates in villainy (Letters, 
ed. Yonge, vol. 2, p. 252). 

III. The Transportation Act of 1779 (19 Geo. III, c. 74) frankly 
admits the numerous difficulties then attaching to transportation 
to America, and (by s. 1) gives to the Courts a general power as to 
the place of transportation. Some luckless convicts, as appears 
from cases to be cited, were exported to the West Coast of Africa. 

4. Owing to the failure of these experiments and the spread 
of the theories of Bentham, Romilly, and Howard, transportation 
was abolished as a judicial punishment, but with a recognition 
and saving of the royal prerogative of conditional pardon, if 
such it can be called, when the validity of the condition depends 
on its acceptance by the prisoner, inasmuch as the Crown cannot 
directly compel a man against his will to submit to a different 
sentence from that which has been awarded against him in due 
course of law *. 

IV. 5. Exile under Conditional Pardon, While bondage in a colony 
of convicts from the United Kingdom is no longer enforced by 
indenture or imprisonment except in Western Australia, the 
seventeenth century practice of conditional pardon has continued 
down to the present day, as a mode of using the general prerogative 
of pardon. Its legality has been often asserted*® and recognised 

' Redington, Cal. St. P. Treas. 389. In 1719 a London merchant tendered for the 
transport of sixty prisoners lying in gaol for £5 a head, and at £3 a head ‘as heretofore’ 
for thirty lying in Newgate. 1. ¢., p. 445. 


* Cockburn and Bethell (1853 and 1854), Forsyth, 76, 462. 
® Home and Campbell (1832), Forsyth, 459. 
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by statute’ and by the earlier Crown lawyers. Thus Hawkins 
says*: ‘The king may extend his merey upon what terms he 
pleases, and consequently may annex to a pardon any condition * 
that he thinks fit, whether precedent or subsequent, on the per- 
formance whereof the validity of the pardon will depend. And 
there are judicial decisions to like effect. In one of the earliest 4, 
in 1772, @ man was convicted and ordered for transportation 
for seven years, but afterwards got, not a conditional pardon 
under the Great Seal, but a sign manual declaring an intention 
to pardon on the convict’s giving security to transport himself 
(i.e. go into exile) for seven years. He was subsequently indicted 
for being at large after being ordered for transportation, but the 
judges held— 

(1) That the sign manual, although not amounting to a pardon, 
was admissible in evidence as an excuse for being at large. (See 
7 & 8 Geo. IV, c. 28, s. 13 and g Geo. IV, e. 32.) 

(2) That the conditions of the sign manual had been literally 
complied with, but that the sign manual was improperly worded, 
as it contained no undertaking by the convict to transport himself. 

(3) That the intended grace might be revoked on account of the 
fraud on the pardon. 

The convict was referred to his original sentence for non-per- 
formance of the condition, and then pardoned on condition of 
transporting himself within fourteen days. 

In 1780 Patrick Madan®, who had been sentenced to death for 
felony, was respited during His Majesty's pleasure, and accepted 
a pardon on condition of being transported to Africa® for the rest 
of his natural life. On the voyage thither the ship conveying him 
with other convicts was driven into the Cove of Cork. He escaped 
to the shore and returned to London, where he was committed to 
Newgate for being at large, contrary to the pardon. He was then 
brought up to show cause why the original sentence should not be 
executed, and showing none, the Court held that as he had broken 
the condition he reverted to his condition before receipt of it, i.e. 
under sentence of death with respite. The twelve judges were con- 
sulted, but their answer does not appear, and the man was in 1782 
transported to Africa. 


* And as early as 4 Geo. I, e. 11, s, 1, the first Transportation Act after the Habeas 
Corpus Act: and alse in 4 Geo. IV, ¢. 54,8. 2; 7 & 8 Geo. IV, ¢. 28; g Geo. IV, ¢. 32, 
and 16 & 17 Vict. ©. gg, s. 5. 

? Pl. Cr. bk. ii. e. 37, 8. 45. 

* Not imposing any cruel, unusual, or illegal penalty. (1 Will. & Ma. s, 2, e. 2.) 

* BR. v. Miller, 1 Leach, Cr. C. 74; 1 Wm. BL 797. See 4 Bl. Comm. 401. 

* 1 Leach, Cr. C. 223. 

® A difficulty arose as to transportation from the Declaration of the Independence 
of the United States till 1788, when Australia was colonised for the purpose of getting 
rid of the convict population of England, 
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In Jan. 1784 one Aickles, on conviction of larceny, was sentenced 
to seven years’ transportation, but subsequently in July received 
pardon on condition of transporting himself beyond seas for seven 
years within fourteen days of his discharge, and of giving security 
to the satisfaction of the Recorder so to do. He gave the security 
and his discharge was ordered, but delayed by civil detainers. In 
May, 1785, he was found in Islington and indicted for being at 
large. Gould J. said, ‘ The king may grant a pardon upon any con- 
dition he pleases, and the meaning of such a grant must be that 
if the condition is broken the pardon is null and void. By the old 
law, where benefit of clergy did not interpose to save the life of the 
convict, if the offender had recourse to abjuration and undertook to 
depart the realm with all possible speed, the want of due diligence 
to perform the undertaking rendered him liable to be referred to 
his original sentence, as was done in Stamper’s case'.’ But the 
Court were not unanimous, and the prisoner being acquitted, 
nothing was reserved for the judges. 

It was then for a time uncertain whether breach of a conditional 
pardon remitted the convict to his s/atus guo ante, or simply exposed 
him and his sureties to estreat of the recognisance entered into: 
and a distinction was also made between capital and non-capital 
cases *. 

In 1839, on the Canadian Prisoners’ case*, the Queen’s Bench held 
(1) that in capital cases pardons could be granted conditional on 
transportation for life, or any shorter period; and (2) that as soon 
as a conditional pardon was granted on the prisoner's petition, the 
Crown had a right to enforce the condition. 

The Court of Exchequer (5 M. & W. 32) on the same case decided 
nothing as to the legality of the conditions. The real difficulty in 
the case was whether it was possible to justify the detention in 
England of prisoners in custody under the terms of a colonial 
pardon or a colonial Act, which was said to be w//ra vires, and as 
the crime charged, being treason, was triable in England under 
35 Hen. VIII, ec. 2, the decision of this point was evaded. 

2. Exile from a colony. To legalise transportation from a colony 
it would appear that a pardon under the colonial Great Seal should 
be granted, in which the condition of transportation and the place 
to which the convict is to be transported should be clearly expressed, 
and that the consent of the convict, in writing, should be previously 
obtained *, and then the convict could be brought to England (under 
5 Geo. IV, c. 84, s. 17) en route for the place of transportation. But 


' 1 Leach, Cr. Cases, p. 393 and see 1 Chitty, Cr. Law, 789, on abjuration. 
2 See 4 Geo. I, c. 11, 8. 4. * Leonard Watson's case, 9 Ad. & E. 783. 
* Per Pollock and Follett (1842), Forsyth, 461. 
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a colonial government cannot in any ordinary cases direct trans- 
portation and detention in a particular place outside their juris- 
diction ', even where they can order banishment. 

As between colonies and the mother country the matter is dif- 
ferent. The colonies cannot*, but the mother country can, make 
pardon conditional on retirement to a particular colony, and the 
remedy for breach of condition would be under the Fugitive 
Offenders Act. 

In non-capital cases transportation could not be commuted to 
imprisonment without the consent of the convict *; and it was said 
that the Crown cannot, without Parliamentary authority, commute 
sentences, although by the use of conditional pardons it indirectly 
etiected the same end. 

Where, in error of law, a sentence is commuted, the commutation 
is void, and the original sentence remains, and must be executed, 
unless the convict assents to the commutation. 

3. Though this prerogative of exile by conditional pardon is still 
exercised, it is likely to create ever-growing difficulties. in cunse- 
quence of the modern view that a state ought not to relieve itself 
of its worst criminals at the expense of other countries. Our 
colonies strongly resent the exportation of criminals. The Victo- 
rians would not let the Phoenix Park approvers land; and a 
Canadian Statute empowers the exclusion of convicts. They equally 
object to the expatriated criminals of other states, e. g. in the case 
of the even time-expired convicts of New Caledonia. and this objec- 
tion is shared and expressed by law in the United States*. So that 
as matters now stand the Crown can neither compel acceptance of a 
pardon, nor, if it be accepted, ensure the recipient a place of exile. 
The use of conditional pardon is therefore in the main restricted 
to the case of political or quasi-political offenders, or foreigners 
who have broken English law, and in whom their national govern- 
ments have shown an interest, as in the case of the Americans who 
meddled in the Fenian rising®. And O'Donovan Rossa lately tes- 
tified before the authorities of his adopted country to the disservice 
done it by pardoning him, and treating him as a political offender. 

The English pardon of course is inoperative in a foreign country, 
except as a motive for excluding its possessor. If permitted to 
enter, the man is wholly free, subject to any right of expulsion 


? Per Campbell and Rolfe (1838), Forsyth, 465. See, however, Leonard Watson's 
case, supra, cit. 

* The power to pardon depends on the Governor's commission. See Roberts, Cal. 
St. Pap. 1772, Home, No. 1146, opinion by Thurlow and Wedderburn. 

* Per Cockburn and Bethell (1854), Forsyth, 462; Kelyng. Rep. Pl. Cr. 45 (1665). 

* See the views of the late Lord Carnarvon in Todd, Parl. Govt. in Colonies, p. 263. 

® See U.S. For. Rel. (1867), pp. 131-178. 
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which may accrue in consequence of his nationality or past 
history. 

In Canada pardon, whether special or general, has been in 
several cases made conditional on five years’ banishment'. But 
by the commission of the Canadian Governor-General’, the 
Governor is forbidden to make the pardon conditional on banish- 
ment or absence from the Dominion except in political cases. 
And he is also directed to consider in cases of an imperial nature 
the general interest before pardoning (e.g. in the case of offences 
triable all over the empire or at home). 

In modern times this prerogative is of course exercised only on 
the advice of one or more of the cabinet, whether in the United 
Kingdom or any colony having responsible government. This was 
settled as to the colonies in consequence of the grant by Sir 
Hercules Robinson proprio mofu of a pardon to Gardiner, a very 
notorious bushranger, upon condition of his expatriation *. 

V. 1. The veto upon the deportation of British subjects contained 
in s. 11 of the Habeas Corpus Act never applied to the removal of 
fugitives from colonial justice to the colonies in which their offences 
were committed (s. 15). Colonel Lundy was carried back to Ireland 
for trial before a military court for his doings at Derry. But the 
Act restricted the exercise of the prerogative or other powers of 
removal to offences then capital, and they have now been super- 
seded by the definite provisions of the Fugitive Offenders Act, 1881 
(ec 69), which extend to many crimes not provided for by s. 15 of 
the Act of 1679. 

2. British subjects can be deported for trial to most civilised 
foreign states, except France and Germany, by means of extradition 
warrants. The combined effect of the Extradition Acts of 1870 and 
1873, coupled with the Treaties and Orders in Council applying 
those Acts, is to repeal as to the country with which the Treaty is 
made the provisions of s. 11 of the Habeas Corpus Act. 

VI. Guardians of the poor have powers almost compulsory as to 
the removal of pauper children to the colonies, which cannot be dis- 
cussed in detail in this article *. 

The main conclusions deducible from this somewhat detailed 
consideration of my subject are three in number :— 

1. An Englishman cannot be banished or exiled save with his 
own consent, whether he has or has not been convicted of any crime 
cognisable by English law, but may in certain cases be forced to 
go abroad to stand his trial by foreign or colonial law. 


* See Todd, Parl. Govt. in Colonies, p. 268 note. ? Todd, 1. e. p. 272. 
* 3 Rusden, Hist. Austr. 504 ; Todd, lc. pp. 255, 258. 
* See Glen, Poor Law Statutes, p. 953, Poor Law Orders, p. g62. 
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2. He cannot be compelled without his own assent to leave 
England upon public service in army or navy. But that consent 
once given cannot be withdrawn during the period for which it has 
been given. 

3. It is very doubtful whether he can be compelled specifically to 


abroad in any capacity which does not bring him within the Army 
or Navy Discipline Acts, or the Merchant Shipping Act of 1854. 
Wm. F. Crates. 
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REMOTENESS AND PERPETUITY. 


N the recent case of Wihithy v. Mitchell* it was held that where 
remainders are limited to children unborn at the date of the 
deed limiting them for the lives of those children, followed by 
remainders to such of their children as shall be living at the death 
of a party to the deed, the latter remainders are void. 

The judgment professed to be based on the existence of ‘ an abso- 
lute rule independent of the rule against perpetuities ’ to the effect 
‘that any estate cannot be given to an unborn person for life 
followed by an estate to any child of such unborn person.’ 

The decision, if acquiesced in, will have accepted as part of the 
law of England a proposition which, previously, although stated as 
law by such masters as Mr. Sugden, afterwards Lord St. Leonards, 
and Mr. Joshua Williams, had not been judicially recognised, 
and had been doubted or dissented from by other writers of prob- 
ably equal authority, and in particular by those authors who have 
specially treated of the head of law of which that proposition is 
now affirmed to form part. As Mr. Justice Kay based his decision 
solely on the authority of Mr. Joshua Williams, and neither his 
court nor the Court of Appeal appear to have had presented to it 
the reasons for doubting Mr. Williams’s conclusion, I venture to 
state the authorities, so far as I have discovered them, in favour of 
and opposed to the decision in Whitly v. Mitchell, and the merits 
and demerits of the rule it establishes as part of the law. 


Before doing so it will be convenient to consider some statements 
by judges and text-writers of high reputation concerning the parts 
of the law to which the proposition established in Whithy v. Mitchell 
is related. Of these the last in order of date may be taken first. 

In a case heard by Mr. Justice Kay since his decision in Whitby 
v. Mitchell, the learned judge said :— 

Contingent remainders were invented long before the rule against 
perpetuities, and were not originally subject to any such rule. But 
they were subject before this rule was invented to another rule 
which was thus expressed in the old legal language, that you could 
not limit a possibility upon a as and the familiar illustra- 
tion is that you could not limit by way of legal devise or conveyance 


* 42 Ch. D. 494; aff. 44 Ch. D. 85. 
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a gift to 4,an existing person for life with re mainder to his unborn 
son for life, with remainder to any child of such unborn son. That 
last remainder was void, because, according to the phrase used by 
the old lawyers, it was a possibility upon a possibility. Now I 
think there is no question that this is the law to this day, although 
the reason for it has been contested by modern lawyers '. 

Mr. Fearne led the way to Mr. Justice Kay’s position by stating 
the doetrine of double possibilities in the part of his great work 
which treated of contingent remainders and the rule against per- 
petuities in the part relating to executory devises *. 

Mr. Sugden, afterwards Lord St. Leonards, in the introduction to 
his edition of * Gilbert on Uses, published in 1811, which was after- 
wards reprinted in the successive editions of his‘ Treatise of Powers,’ 
wrote :-— 

Remainders might have been limited to take effect at any 
period however re mote. Questions of perpetuity did not arise till 
the simplicity of the common law gave way to the complications of 
modern conveyancing. But yet with a view to prevent inconvenient 
dispositions of property, it was held that a possibility could not be 
limited on a possibility ; therefore an estate could not have been 
limited even by way of remainder to an unborn son of an unborn 
son as a purchaser. It was doubtful whether there would be a son 
born, but it was doubly so whether there would be a further male 
succession °, 

In the year 1832 the Real Property Commissioners said: ‘ All 
future interests not being remainders are restrained in their limits 
by the rules of the law relating to perpetuities *, and the section of 
their report relating to remainders, future interests and perpetuities 
is written on the assumption that the rule against perpetuities does 
not relate to remainders. 

Mr. Joshua Williams, in his ‘ Treatise on the Law of Real Pro- 
perty, of which the first edition was published in 1845. followed 
Mr. Fearne in stating the rule against perpetuities in his chapter on 
* Executory Interests, while that on ‘Contingent Remainders * con- 
tains the following passage, which has been repeated in the sulse- 
quent editions :-— 

In the reports of Lord Coke, however, a rule is laid down 
of which it may be useful to take some notice, namely, that 
the event on which a remainder is to depend must be a common 
possibility, and not a double possibility, or a possibility ov a possi- 
bility, which the law will not allow. "This rule, though professed 
to be founded on former precedents, is not to be found in any of 
the cases to which Lord Coke refers®, in none of which do either 

' In ve Frost, 43 Ch. D. 246, 281, 252. 2 F.C. R. 251, g02. 

* 1 Sug. Pow. 7th ed. Introduction ii. * Third Report, p. 29. 

* See these cases collected and stated in) Mr. Gray's valuable * Rule against 
Perpetuities,” Boston, 1886, pp. 81-86. 
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the expressions ‘ possibility on a possibility, or ‘double possibility,’ 
occur. It appears to owe its origin to the mischievous scholastic 
logie which was then rife in our courts of law, and of which Lord 
Coke had se high an opinion that he deemed a knowledge of it 
necessary to a complete lawyer. The doctrine is indeed expressly 
introduced on the authority of logic :— as the logician saith, potentia 
est duplex, remota et propinqua.’ This logic, so soon afterwards 
demolished by Lord Bacon, appears to have left behind it many 
traces of its existence in our law; and perhaps it would be found 
that some of those artificial and technical rules which have the 
most annoyed the judges of modern times owe their origin to this 
antiquated system of endless distinctions without solid differences. 
To show how little practical benefit could ever be derived from the 
distinction between a common and a double possibility, let us take 
one of Lord Coke's examples of each. He tells us that the chance 
that a man and a woman both married to diferent persons shall 
themselves marry one another is but a common possibility. But 
the chance that a married man shall have a son named Geoffrey is 
stated to be a double or remote possibility. Whereas it is evident 
that the latter event is at least quite as likely to happen as the 
former. And if the son were to get an estate from being named 
Geottrey, as in the case put, there can be very little doubt but that 
Geoffrey would be the name given to the first son who might be 
born. Respect to the memory of Lord Coke has long kept on foot 
in our law books the rule that a possibility on a possibility is not 
allowed by law in the creation of contingent remainders. But the 
authority of this rule has long been declining, and lately a very 
learned living judge has declared plainly that it is now abolished. 
But, although the doctrine of Lord Coke, that there can be no 
possibility on a possibility, has ceased to govern the creation of 
contingent remainders, there is yet a rule by which these re- 
mainders are restrained within due bounds, and prevented from 
keeping the lands, which are subject to them, for too long a period 
beyond the reach of alienation. This rule is as follows ;—that an 
estate cannot be given to an unborn person for life, followed by 
any estate to any child of such unborn person; for in such a case 
the estate given to the child of the unborn person is void. This 
rule is apparently derived from the old doctrine which prohibited 
double possibilities. It may not be sufficient to restrain every kind 
of settlement which ingenuity might suggest; but it is directly 
«pposed to the great motive which usually induces attempts at 
a perpetuity, namely, the desire of keeping an estate in the same 
family; and it has accordingly been hitherto found sufficient '. 
These passages suggest that contingent remainders appeared 
before other contingent limitations,—that the rules whereby the 
creation and existence of the former are governed were settled before 
those relating to the latter were recognised,—that there existed 
long before the rule against perpetuities another rule whereby the 


? Williams’ Real Property, 6th ed. 245. 
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power of creating contingent remainders was restricted, which was 
that a possibility cannot be limited upon a possibility: a rule ex- 
pressed in several other ways and in this paper referred to as the 
rule against double possibilities,—and that the rule against perpe- 
tuities does not apply to contingent remainders. The above-quoted 
writers and Mr. Justice Kay further state that either the rule against 
double possibilities still governs the creation of contingent remain- 
ders, or if that rule does not exist, a single example of it exists, 
consisting of the proposition :---an estate cannot be given to an 
unborn person for life followed by an estate to any child of that 
unborn person. 

Let us consider the parts of the theory in their order. 

First, contingent remainders may have been limited before other 
contingent interests were created; but that such was the case is 
not certainly known. Sir Edward Sugden in arguing Cade// v. 
Palmer said, ‘ Lord Coke alludes to a few earlier cases in the Year 
Rooks!’ relating to executory devises, and Mr. Joshua Williams 
cited a passage in the last of the Year Books* which disclosed the 
existence as late as 1537 of a doubt whether any contingent re- 
mainder could be valid. About half a century earlier ‘the authority 
of Littleton is express, that every remainder which beginneth by a 
deed must be in him to whom it is limited, before livery of seisin 
is made to him who is to have the immediate freehold * 

Secondly, the rules whereby the creation and existence of con- 
tingent remainders are governed were net settled before those 
relating to other contingent interests were recognised. It was in 
the time of Lord Coke that the validity of a gift in remainder to 
become vested in some future contingency became well established *, 
and by decisions,some of which Lord Coke reported and in others 
of which he participated, the validity of executory devises and 
bequests was recognised *. Again, it is in Lord Coke's reports we 
find the commonly cited authorities for the doctrine of double and 
remote possibilities °, and it is a decision in which Lord Coke took 
part? which has been called the Magna Charta of the Rule against 
Perpetuities *. 

Thirdly, the assertion of the rule against double possibilities dates 
from the same period. Although there are traces of the objection 
to the limitation of a possibility upon a possibility earlier than the 

'1 Cl. & F. 388; ef. Gray, Perpetuities, 79, So. 

* Year Book, 27 Hen, VILL, 24 a; Williams, Real Property, 6th ed. 238; ef. Gray, 
Perpetuities, 87. 

’ Ib. citing Litt. s. 721. 

* Williams, Real Property, 6th ed. 240; ef. Gray, Perpetuities, 5. 


* Matthew Manning's case, 8 Rep. 94 b. 


* 2 Rep. 50a, 51a; Sib. 73a, 75a; lo ib, 46h, sob. 


7 Pells v. Brown, Cro, Jac. 599. * 3 Cl. & F. 388. 
Ffi2 
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time of Lord Coke, nevertheless its enunciation in 1597 and 1598 
by the Court of Exchequer in Sir Hugh Cholmeley’s case ' and by 
Chief Justice Popham in the Reetor of Cheddington’s case *, in 
1609 and 1612. by Lord Coke himself in Lord Stafford’s* and 
Lampet’s cases *, and again in 1639-40 by the Court of King’s 
Bench in the Mayor Se. of Loudon v. Alford? are the authorities 
which have been relied on in its support. 

In 1615-16, however, Lord Coke himself said that if Lord Chief 
Justice Popham’s opinion were law it would shake the common 
assurances of the land, though he admitted that in divers cases 
there could not be a possibility upon a possibility®, and in 1681 
Lord Nottingham C. in his judgment in the case of perpetuities, 
which was affirmed in Parliament, said :— 

If a remainder be limited to a person not in being; as, to 4 for 
life; remainder to #B for life; the remainder to the first issue male 
which # shall have for life; though this be a contingent upon a 
contingent, yet it being eo a contingency for lif+, this also is good, 
as was ruled, 14 Car. 1. Co/fou v. Heath ; Yor to limit a possibility 
upon a possibility, or a eee fs upon a contingency, is neither 
unnatural nor absurd; but the rule which is laid down to the con- 
trary by Popham in the Rector of Chedington’s case, looks like a 
reason of art, but hath nothing at all of true reason in it; and I have 
known that rule denied at law; and my Lord Coke himself denied 
that rule, when he was Chief Justice, as you shall find, 13 Jac. B. R. 
Blandford, and Blandford’s ease ; for however that rule may hold 
in some cases, yet, if it should pass for a general rule, my Lord 

Coke says it would shake all common assurances; and he cited 
Poramour v. Yard/y’s case as a judgment in point, that the devise 
of a term was good, though it were with a possibility upon a pos- 
sibility ; and indeed every devise of a term is so’, 

The doctrine was once afterwards stated judicially by Lord 
Mansfield C.J., and Wilmot J., in 1765°, and was referred to as 
existent by Fearne’ and Blackstone”, afterwards by Mr. Josiah 
Smith", and still more rece ntly by Mr. Challis ?*. On the other hand 
it has been treated as non-existent by Preston’™,—by the Real 
Property Commissioners, who, however, thought that the law should 
be released by a legislative declaration from the conflicting doctrines 
of such high authorities ™ .—by Lord St. Leonards ©, who said that 
the effect of the modern rule against perpetuities had been to render 
the doctrine about double possibilities obsolete,—and by Mr. W. D. 

' 2 Rep. gs0a, 51a. 2 1 Rep. t33.a, 15%a. * 8 Rep. 73a, 75a. 

* 10 Rep. 46 b, 50 b ‘limitation of term). 52a ‘another objection perpetuity), 


* Croke Car. 377 limitations of a term). 
© Blandford ¥. Blandford, 1 Rolle 318, 321. See also Co, Lit. 29 b. 


7 2 ——_ 43%. i. 5 Bee. 1634, 1635. 
> C. R. 288. " 2 Com. 170. 
" Orig. View of Ex. Int. s. 697. ® Real Property. 92. 


» 4 Abs. 128. " Third Rep. 29. © 4 Dr. & Warr. 32. 
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Lewis', Mr. Joshua Williams *, Mr. Marsden ®, and Mr. Gray *. In 
Whithy v. Mitchell, My. Justice Kay appears to have adopted Mr. 
Williams's opinion, that the doctrine that there can be possibility 
on a possibility has ceased to govern the creation of contingent 
remainders®, but in the later case of Ja re Frost the learned judge 
treated that doctrine as a subsisting part of the law °. 

The reported applications of the doctrine do not comprise that 
which Mr. Williams says is derived from it. 

Fourthly, the supposition that the rule against perpetuities does 
not apply to contingent remainders appears to be as unfounded on 
authority as the supposition that the law relating to contingent 
remainders was settled at a much earlier time than that relating 
to other contingent limitations. How the notion grew may be 
easily shown. 

The danger of creating a perpetuity was first perceived with 
reference to an executory gift and not with reference to a con- 
tingent remainder, becausé an ordinary executory gift had not, as 
an ordinary contingent remainder had, a quality—dependence until 
it was ready to take effect in possession on the subsistence of a 
preceding estate in possession—which guarded its creation from 
tending to a perpetuity. Consequently an executory gift which 
was not a remainder did, as it was likely it should, give occasion 
to the enunciation of the rule against perpetuities, and such gifts 
continued to afford most of the cases concerning which that rule 
was judicially considered. In the few cases in which the danger 
of a perpetuity was exhibited by limitations of contingent re- 
mainders it most frequently occurred in the form of a limitation in 
remainder to an unborn person for life followed by remainders to his 
or her children. That has been determined to be illegal, but 
whether as a breach of the rule against perpetuities or of some 
other does not appear from the remarks of the judges. As text- 
writers had to treat contingent remainders and other executory gifts 
separately from each other, they stated with reference to contingent 
remainders that a remainder could not be limited to an unborn 
person for life with remainder to that unborn person's child, some- 
times, as is shown above, attributing the origin of that rule to the 
rule against double possibilities, and they stated the rule against 
perpetuities as a part of the law of exeeutory gifts other than 
remainders, omitting to state, what probably they were not sure of, 
that the rule applied to remainders; but also not stating, what 
they had no authority to state, that it was confined to other con- 


' Perpetuities, 419, 491. 2 Real Property, 6th ed. 247. 
* Perpetuities, 167, 180, where this doctrine is ignored, 
* Rule against Perpetuities, 86. 42 Ch. D. sor. * 43 Ch. D. 253. 
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tingent interests. This treatment suggested the idea that the rule 
against perpetuities was inapplicable to contingent remainders, and 
that another rule must exist to guard against perpetuities by way 
of remainder. The growth of the idea is exhibited in the above- 
cited passages from Fearne, Sugden, Joshua Williams, and Mr. 
Justice Kay. For its acceptance as law judicial authority seemed 
to be given by a statement in the head-note to Co/e v. Sewe//, which 
was heard in 1842, that*a limitation by way of remainder cannot be 
void for remoteness', and the existence of some such other rule 
has now been affirmed by the judgment of Mr. Justice Kay and 
that of the Court of Appeal in Witty v. Mifche//, though it will 
presently appear that Mr. Justice Kay has decided a still later case 
on the ground that the rule against perpetuities does apply to 
remainders *, 

That the rule against perpetuities does apply to contingent 
remainders appears to have been established by the decree of Lord 
Northington C. in Spencer v. Duke of Marlborongh, which was pro- 
nounced in 1759 and affirmed by the House of Lords, in accordance 
with the unanimous opinion of the judges, in 1763. Lord North- 
ington declared the limitation in question void ‘as tending to a 
perpetuity,’ and the argument of Mr. Yorke on the appeal and in 
support of the Lord Chancellor's decree relied on the objection 
created by the rule against perpetuities, and made no reference to 
the doctrine of a possibility upon a possibility. The question re- 
ferred to the judges was*: * Whether by the rules of law, an estate 
tail limited to the use of persons unborn, by any deed or will, can, 
by virtue of any power given by such deed or will to trustees, be 
revoked upon the births of such persons, and a new estate limited 
to such persons for their lives respectively, with remainders to the 
issue of such persons successively in tail male?’ That Spencer v. 
Duke of Marlborough was decided on the ground that the limita- 
tions transgressed the rule against perpetuities and not on the 
ground that it was a possibility upon a possibility is, I think, 
clear, and if it could be said that the decision related to a 
springing use and not to a remainder, I /ithy v. Mitchell would he 
open to the same observation. In each case the critical limitation 
was a power, but as Mr. Justice Kay said in Whithy v. Mitchel! if 
and when the power was exercised the limitations in exercise of it 
would take effect as remainders. The reference to the Duke of 
Marlborough’s case made by the Court of King’s Bench in //ay v. 
Earl of Coventry* and Brudenell vy. Elwes®, cases in which legal re- 
mainders were in controversy, show that that Court regarded the 


14 Dru. & Wt. ? In ve Frost, 43 Ch. D. 
* 3 Bro PC. Toml ed 232, 24%. ‘3T. BR. 83. 1 East, 442. 
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Duke's case as one relating to remainders, and certainly as one to 
which the rule that, though ‘an estate for life may be limited to 
unborn issue,’ there cannot be given ‘an estate in succession to the 
children of such unborn issue?.” Those cases, relying as they did on 
the Duke’s case, may indeed be cited as authorities for the doctrine 
that the rule they stated was an application of the rule against per- 
petuities, not of that against double possibilities. In Ca/t/ia v. Brown, 
Sir W. P. Wood V.C.*, and in Axuaying v. Tow/mson, Sir R. P. Kin- 
dersley V.C.*, definitely expressed their opinions to be that the 
rule against perpetuities is applicable to remainders. Finally, 
since the hearing of WAithy v. Mitchell, Mr. Justice Kay has based 
his decision of another on the assumption that the law is so 
settled‘, and has shown that passages in Sir E. Sugden’s judgment in 
Cole v. Sewell and in Mr. Butler's notes to Fearne, which have been 
thought to indicate a contrary opinion, ought not to be so 
interpreted. Mr. Fearne, Mr. Preston, Mr. Jarman, Mr. Lewis, and 
Mr. Marsden have considered the right to Jimit remainders as 
subject to the rule against perpetuities °. 

The subject of the present enquiry is the fifth proposition involved 
in the theory suggested by Mr. Fearne, stated more explicitly by Mr. 
Sugden, most fully developed by Mr. Williams and affirmed in I /ithy 
v. Mitchell, viz. that there is in English law an absolute rule inde- 
pendent of the rule against perpetuities that an estate cannot be 
given by way of remainder to an unborn person for life followed by 
any estate to any child of such unborn person. For the existence 
of that rule Mr. Justice Kay did not cite, and said he did not want 
any other authority than that of the late Mr. Joshua Williams °. 

The authorities on which Mr. Williams relied are stated below, 
but it may perhaps be noted here that Mr. Williams did not expressly 
state that the rule was an absolute one independent of the rule 
against perpetuities, although probably he so regarded it, and Mr. 
Justice Kay in this particular went beyond the precise statement 
of his sole authority. 

It may also be convenient to forecast the conclusion arrived at in 
this paper by the remark that besides the passages from text-writers 
already cited, I do not know of any authority anterior to Wdithy v. 
Mitchell, for the proposition that the mischief against which the rule 
against perpetuities guards in the case of contingent interests other 
than remainders is in the case of contingent remainders guarded 
against by an older rule. The much discredited rule against double 


1 3 T. R. 86. 2 41 Ha. 372, 374. 

3 34 L. J. Ch 3. 6. * In ve Frost 43 Ch. D. 

* F.C. R. 502; 2 Prest. Ab. 148, 166, 168; 1 Jarm. Wills, 4th ed. 279; Lewis, 
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possibilities, from which the alleged still subsisting rule is derived, 
was, as has been shown, propounded and rejected by the generation of 
judges who first enunciated the chief part of the rule against per- 
petuities. The relic of that repudiated doctrine which is supposed 
still to govern contingent remainders does not appear to have been 
relied on for that purpose until 150 years after the rule against 
perpetuities had been recognised, and then only, as will be shown, 
in the opinions given by two lawyers, of great eminence no doubt, 
but in their private practice and unsupported by previous authority. 

The theory therefore appears to be nothing but an imaginary 
means of overcoming an imaginary difficulty. The learning of 
contingent remainders is not older than that of other contingent 
interests. The danger of perpetuity was not provided against 
because it was not felt before the rule against perpetuities was de- 
clared in 1620, and that rule does apply to contingent remainders. 


It is upon the allegation that the proposition constitutes an 
absolute rule independent of the rule against perpetuities that the 
controversy turns. ‘That an estate cannot be given to an unborn 
person for life followed by any estate to any child of such unborn 
person’ is indisputable. The question is only whether such a limita- 
tion is void because it transgresses the clear and perfectly settled 
rule against perpetuities, or because it is a surviving relic of the 
obscure and disputed proposition that there cannot be a possibility 
upon a possibility. 

If the former be the only reason the proposition would not have 
justified the decision in Whitby v. Mitchel/ that a remainder to such 
children of a child of the marriage, in expectation of which the 
limitations were made, as should be living during the life of one 
of the spouses was void, for that limitation does not transgress the 
rule against perpetuities, it being the one the validity of which in 
the Case of Perpetuities—the Duke of Norfolk’s case—the Lord 
Chancellor, and ultimately the House of Lords', held to be valid. 
That limitation indeed was not a remainder but an executory trust 
to take effect if Thomas die without issue male, living Henry, so that 
the earldom descend, of which Lord Nottingham said : ‘ Now if the 
limitation had stopt at these words, “If Thomas die without issue 
male,” it could but have been void in that case ; but if the addition 
of these other words, “ living Henry, so that the earldom descend,” 
have not mended the matter, but that the limitation be void still, 
then all the additional clause goes for nothing, which were very 
absurd *,’ 


' 3 Ch, Cases, 23; 1 CL & F. 390; Lewis, Perpetuities, 143. 
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If on the other hand the proposition is,—as Mr. Justice Kay 
and the Court of Appeal held it to be,—a rule independent of that 
against perpetuities and a relic of that against double possibilities, 
it may support the decision in Witty v. Mitchell, for the require- 
ment that the child of the unborn child should be in existence during 
the life of a party to the settlement could not be imagined to have 
freed it from that mysteriously noxious quality. 

Now Mr. Williams, on whose sole authority Mr. Justice Kay 
relied, cited thirteen authorities for the proposition ‘that an 
estate cannot be given to an unborn person for life, followed by 
any estate to any child of such unborn person,’ but the further 
proposition that ‘this rule is apparently derived from the old 
doctrine which prohibited double possibilities’ is supported by 
only the first, sixth, eighth, and ninth, and of these the sixth, 
eighth, and ninth, being quotations from Mr. Butler, Mr. Sugden, 
and Mr. Jarman respectively, are mere repetitions of the first, 
which consists of two opinions given by Mr. Booth and Mr. Charles 
Yorke in 1769. The fifth of those authorities is a citation from 
Mr. Fearne, in which he derives the rule from the rule against per- 
petuities, and the eighth is one in which Mr. Sugden. after stating 
the proposition, on the authority of Mr. Booth’s and Mr. Yorke’s 
opinion, as dependent on the doctrine that the law will not endure a 
possibility, added ‘a limitation like this is clearly void by reason of 
its tendency to a perpetuity independently of the technical ohjec- 
tion of its being a possibility upon a possibility, which probably 
means the same thing'.’ The authority for the proposition that 
the alleged rule exists independently of the rule against perpetu- 
ities consists therefore not of decisions or judicial dicta or state- 
ments by text-writers made ‘long before the rule against per- 
petuities ’ was propounded, but merely of two opinions given in 
private practice in 176g, when that rule had been known for nearly 
15¢ years. 

That the alleged rule applies to contingent remainders as dis- 
tinguished from other contingent limitations is not only unsupported 
by authority but it is inconsistent with the single case in which 
any rule analogous to the alleged rule has been judicially relied on, 
for in that case the limitations were not remainders but contingent 
trusts of a chattel real. The case occurred about 1661. One 
Robert Reeve having assigned a term in land to trustees upon 
certain trusts during the life of Robert Reeve the younger, and 
then upon trust for Elizabeth the wife of Robert the younger, for 
her life, and after both their deaths upon trusts for their children 
during their lives, and if Robert the younger and Elizabeth died 
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within the terms without issue, or having issue that issue died 
within the term, then the premises for the residue of the term to 
be to the use of W. J. and his assigns. Hide, Twisden and Brown, 
J.J., certified that the limitation to W.J. was void both in law and 
in equity, beeause it was ‘a possibility upon a possibility which 
cannot be by the rules of the law,’ and they objected to the limita- 
tion as a ‘kind of perpetuity’. The decision is bad law, the point 
involved having been settled in the contrary sense by the case of 
Routledge ¥. Dorril*, bat it suffices for the purpose for which it is 
here cited, of showing, as do several of the classical statements of 
the doctrine of double possibilities, that that doctrine was not 
applied peculiarly to remainders *. 

It is strange that a rule which has been treated by the highest 
judicial authority as an example of the general subsisting rule 
against perpetuities should, on the authority of subsequent private 
opinions, be said to exist as the sole surviving example of another 
alleged but disputed general rule, and that that example which is 
aftirmed to have existed long before the accepted rule against per- 
petuities was established is not to be discovered among those given 
of the disputed rule, until long after that rule had been denounced 
by Lord Nottingham, and the subsisting rule against perpetuities 
had been acknowledged. 

Mr. Butler's citation with reference to remainders* of Routledge v. 
Dorril, which related to a contingent gift of personalty, as an 
objection to the general application of the supposed rule against a 
possibility upon a possibility, shows both that, at least when he 
made the citation, he did not regard that supposed rule as pro- 
pounded with relation to remainders only, and also that he did not 
think it could be applied for the purpose for which it was applied 
in Whithy v. Mitchell, His reference to the matter is inconsistent 
with the existence of the alleged relic of the exploded doctrine. 

The very writers whose authority has given currency to the 
hypothesis that the proposition, ‘If land is limited to an unborn 
person during his life, a remainder cannot be limited, so as to 
confer an estate by purchase on that person’s issue®,’ ‘is an absolute 
rule independent of the rule against perpetuities °,’ while sometimes 
treating it as derived from the doctrine that ‘a possibility upon a 
possibility is what the law will not intend’, at other times treat it 
as an illustration of the rule against perpetuities *. 


1 Pearce v. Reeve; Pollex, 29. 2 2 Ves. Jr 357- 
* 10 Rep. 46 b, s0 b, Cro, Cas. 576. ‘ F.C. R. by Butler, 251 (©). 
5 Butler, note to F. C. R. 565. ® Kay J. 42 Ch. D. 502. 


7 Butler, note to F.C. R. 565; F.C. R. 250-252; Sug. Int. to Gilb. on Uses, 3rd 
ed. xi; Sug. Pow. 8th ed. 393; 1 Jarm. Wills, 4th ed. 251. 
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Not only is the existence of the supposed rule unsupported by 
authority earlier than the decision in Whithy v. Mitchell, Wat that 
decision is opposed to the opinion of the Real Property Commis- 
sioners in 1832, who wrote, ‘a limitation after an estate for life to 
the son of an unborn son ... being a contingent remainder, would 
be allowed to vest, if a person answering the description were born 
during the continuance of the life estate',—to that of Mr. Hayes in 
1845, who wrote that remainders to issue of unborn children to whom 
estates for life are given would be void, because it would ‘ exceed 
the preseribed limit unless confined within the absolute term which 
might be taken as the measure of a settlement *, —to that of Mr. W. 
D. Lewis, who wrote in 1843: ‘A limitation may be made to an 
unborn person for life with remainder to the unborn child or other 
issue of such persons. provided the birth of the issue entitled under 
the ulterior remainder be limited to take place within the period of 
lives in being and twenty-one years “,;—to the statement of Mr. 
Preston in argument in 1812, and deemed perfectly accurate by 
Sir W. P. Wood V.C. in 1853, that ‘a gift to an unborn child for 
life is good if it stops there; but if a remainder is added to his 
children or issue as purchasers, it is not good, unless there be a 
limitation of the time within which it is to take effect 4, —to that of 
Mr. Jarman °, and to the conclusion of Mr. Marsden in 1883 that it 
is the better opinion that such limitations are valid °. 

Mr. Marsden, indeed, thought the decision in Cade// vy. Pa/wer 
conclusive on the point. The will there created trusts of terms 
which could not endure for more than twenty years after the death 
of several specified living persons for persons successively, some of 
whom might be children of others who were unborn at the death 
of the testator, and also a trust on the request of any of ‘hose 
persons when in possession to convey the land to that person for 
life. Those trusts the Vice-Chancellor and the House of Lords de- 
clared to be valid. If the latter were performed, it might create a 
legal estate for life in a person unborn at the date of the testator’s 
death, with remainder to trustees for the child of that tenant for 
life. 

The distinction between the case of Cade// v. Palmer and that of 
Whithy v. Mitchell, which consists in the fact that in the former case 
the limitation to the unborn child for life would have been legal, 
while that to the child of that child would have been equitable only, 
may be sufficient to enable I Aithy v. Mitche// to stand without conflict 


' Third Report, p. 41. 2 1 Hayes, Introd, to Conveyancing, sth ed. 494. 
* Lewis, Perpetuities, 420. ' 1) Mer. 694; 11 Ha. 375. 
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with the higher authority which decided Cade// v. Palmer; but if so, the 
fact marks the irrational character of the rule now for the first time 
judicially diseovered and declared. That character is as strongly 
marked by the cireunistance that the limitations which, being by 
way of contingent remainder, have in IV Aithy v. Mitchell been declared 
invalid have, for a century at least, been admitted to be valid in 
the case of limitations which are not remainders '. 

A third mark of the irrationality of the rule, if it be not rather 
an authority against its validity, is the fact that while, according to 
it, if a limitation in remainder toan unborn child for life be followed 
by a remainder to his unborn child, that ultimate remainder fails 
though it be provided that the ultimate remainderman must be born 
within the period preseribed by the rule against perpetuities, yet 
a limitation to the eldest lineal male descendant of the settlor born 
within the preseribed period is valid, though that descendant 
might be a child of an unborn remainderman for life* That 
real and personal property may be well limited in remainder after 
the death of an unborn tenant for life is, Mr. Marsden remarks a 
corollary from the proposition that a limitation to the unborn 
person for life is not void for remoteness*. The exception of 
children of that unborn tenant for life from the class of possible 
donees of such an ultimate remainder was never judicially acknow- 
ledged until 1889. 

The only serious argument, in favour of the proposition that the 
rule expressly affirmed in Wihitly v. Mitchell is an absolute one, 
independent of that against perpetuities, of which I am aware, is 
that of Mr. Williams, in an appendix to his Treatise, in which he 
pointed out that if there were not such a rule, it would be possible to 
limit land to the use of 4, a bachelor, for life with remainder to the 
use of his first son for life with remainder to the use of the first 
son of such first son born in the lifetime of 4 or within twenty-one 
years after his decease with several other subsequent remainders 
all so similarly limited as that they respectively must vest within 
the period prescribed by the rule against perpetuities. Such a 
settlement Mr. Williams said would in all probability tie up the 
estate for three generations, and, after saying that in no single 
case had such a settlement been drawn by any conveyancer, much 
less sanctioned by the Court of Chancery, ended with the observa- 
tion that the best evidence that such a settlement is illegal is that 
no conveyancer ever heard of such a draft being drawn *. 


1 Routledge v. Dovril, 2 Ves. jun. 357- 

* See the cases on Mr, Thellusson’s Will, 4 Ves. 229; 11 Ves. 1123; 3 My. & Cr. 
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This argument in favour of a rule independent of that against 
perpetuities is, it should be noted, based on the suggestion that that 
rule is inadequate to prevent all the mischief it is designed to guard 
ayainst, not on the allegation of any authority for the supposed 
rule. There is nothing in the history of the growth of the supposi- 
tion of a rule against double possibilities to give colour to the 
suggestion that it was designed to guard against the mischief of 
perpetuities. The hypothesis of the propounders of the independent 
rule excludes the supposition that it was designed to supplement 
the rule against perpetuities. If it would be wise to adopt into the 
law the restriction which the independent rule is alleged to impose 
on the creation of remainders and which the rule against perpetuities 
does not impose on executory devises, it follows that the rule 
against perpetuities should itself be extended since it is absurd to 
permit limitations by way of executory use which may not be 
made by way of contingent remainder. The argument is in favour 
of legislation and not in proof of law. 

The second part of the argument. drawn from the alleged absence 
of such settlements as are possible if the alleged rule does not exist, 
does not appear to me to have the force Mr. Williams attributes to 
it. The manner in which, as has appeared in this paper, a sueces- 
sion of great masters of the law of property have written upon the 
subject under discussion, although it may not, as I have ventured 
to urge that it does not. justify the assertion of the alleged rule as 
part of our law, is amply sufficient to deter conveyancers from 
relying on the certainty that the rule does not exist. The case 
of Whithy v. Mitchell, while it justities their caution, exhibits an 
exception from the absence of such settlements as Mr. Williams 
deseribed, and that conveyancers of the greatest eminence have 
regarded such settlements as possible has been already shown. 

What has been already submitted for consideration appears to me 
to show that having regard to the rule against perpetuities. the 
existence of the rule asserted in Willy vy. Mitchell is not con- 
venient. 

The rule against perpetuities has every merit of a legal rule. It 
is perfect in authority, scope, precision, and lucidity. If it be 
thought too strict or not strict enough the question whether the 
complaint be just is one for legislators not for lawyers, but it is 
impossible to suppose that any one could advocate the alteration of 
the law as expressed by the rule which merely prohibited particular 
limitations by way of remainder, and left it possible to make them 
by way of executory trust. The inconvenience of such a change is 
emphatically marked by the legislation which in the last fifty years 
has gone far to assimilate contingent remainders and executory 
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uses, involving as one consequence a diminution of familiarity among 
lawyers with the distinction between the two kinds of limitations. 
Especially does it appear inconvenient when the ineradicable 
instinct to find a reason for a rule drives those who recognise that 
under consideration to set up again, as Mr. Justice Kay has in a 
case heard by him since I 4ithy v. Mifche//', the doctrine deseribed 
and repudiated within perhaps a century of its first mention ‘ that 
you could not limit a possibility upon a possibility.” Hereafter 
advocates and judges will seek for reasons for these urreasonable 
rules, and citing the words of Mr. Justice Kay, ‘ the mischief is the 
same, will enquire whether the rule now recognised must not 
have some wider application. The admission of that rule as a part 
of the law tends not only to the diseredit of the law as a rational 
system, but also to its incertitude. One doubt will be, whether in 
this respeet equity follows the law and governs equitable remainders 
by this rule. Another will be that already adverted to, whether 
that uncertainty of voice which respect for Lord Coke, according to 
Mr. Williams, has induced in lawyers including, indeed, himself with 
reference to the doctrine of double possibilities, —for he acknowledges 
it in one sentence and repudiates it in another,—may not be revived 
by Whithy v. Mitchell and Iu ve Frost, so that we may again hear 
arguments concerning the invalidity of limitations because they are 
possibilities on pcssibilities, or double or remote possibilities, and 
concerning the meaning of those terms and the instances of them 
which do and those which do not invalidate limitations,—and 
whether the doctrine concerning them relates to remainders only 
or to other contingent gifts also. 

In view of the chance of the question whether the doctrine of 
double possibilities is part of the law being revived, it will be 
well to consider, in addition to Mr. Williams's above-cited objee- 
tions to it, the following definition of the doctrine given by Mr. 
Josiah W. Smith :— 

A limitation may be made to depend on any number of contin- 
gencies, even though they may be engrafted on each other, so long 
as each amounts to a common probability, and so long as they may, 
according to common probability, grow out of, or be connected with, 
each other, in the manner specified by the instrument containing 
the limitation. But a limitation is invalid, when made to depend 
on a single contingency, if it is made to depend on a remote possi- 
bility, or when made to depend on two contingencies, if, according 
to common probability, they do not grow out of, or are not con- 
nected with, each other, in the manner specified *. 





' In ve Frost, 43 Ch. D. 
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Mr. Challis appears to have a tender feeling towards the doctrine 
and writes: ‘The maxim against double possibilities, when rightly 
viewed, is nothing worse than a somewhat clumsy restriction upon 
the remoteness of legal limitations; and some of the criticisms 
which have been passed upon it are much more foolish than the 
maxim itself!’ This passage makes me think it possible that there 
may be more in the doctrine than has been shown by its cited 
propounders, but as exhibited by Mr. Williams and Mr. Josiah 
Smith its features are not attractive. 

The propositions I have endeavoured to prove are, First, that, 
unless there are authorities yet uncited, there was not before 
Whitty v. Michell any judicial authority for the statement that 
there exists an absolute rule independent of the rule against per- 
petuities to the effect that an estate cannot be given to an un- 
born person for life, followed by any estate to any child of that 
unborn person—a rule which, according to the same authority, 
applies, though the limitation be so qualified as that the re- 
mainder must vest within the period required by the rule against 
perpetuities ; Secondly, that the non-judicial authorities in favour 
of the doctrine taught by Witly v. Mifche// are not only modern, 
indetinite, and discrepant, but based on misconceptions: Thirdly, 
that there are many weighty authorities, including the observa- 
tions of judges on the bench, opposed to the doctrine of Wdi/hy 
v. Mitchell; and, Fourthly, that that doctrine is inconvenient. 


J. Savitt Vaizey. 


P.S. Since this paper has been in type Mr. John C. Gray has 
done me the honour of reading it in proof. and the kindness of 
pointing out an omission. The opinions of Mr. Pooth and Mr. York 
in 1769, though the first of the authorities commonly cited for the 
doctrine of Whithy v. Mitchell, were given later by ten years than 
the first hint of its existence discovered by Mr. Gray. ‘The first 
suggestion to be found in the books that the doctrine of the inva- 
lidity of suecessive remainders for life is an independent original 
rule, and that the provisions of law concerning remoteness in con- 
ditional limitations have been copied from it, is to be found in 
Lord Keeper Northington’s judgment in Mar/Loreugh v. Godolphin *, 
above referred to by its name in Brown of Syeacer v. Mar/borongh. 
His words were: ‘Though by the rules of law an estate may be 
limited by way of contingent remainder to a person not ‘a esse for 
life, or as an inheritance, yet a remainder to the issue of such con- 
tingent remainderman as a purchaser is a limitation unheard of in 
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law, nor ever attempted, as far as I have been able to discover. 
Why the law disallowed these kind of limitations I will not take 
upon me to say, because I have never met in the compass of my 
reading with any reason assigned for it: and I shall not hazard 
any conjecture of my own; for technical reasons upheld by old 
repute and grown reverend by length of years bear great weight 
and authority, but a new technical reason appears with as little 
dignity as an usurper'.’ In a subsequent passage Lord North- 
ington also used language which suggests the existence in his 
mind of the idea that some other and older rule than that against 
perpetuities gave a bound to the limitation of remainders *. Never- 
theless, ‘ perpetuity’ was the solid foundation of Lord Northington’s 
judgment, to which he again and again recurs; and Mr. Gray, in 
his work on Perpetuities already cited, concludes his comment on 
the whole case thus : 

‘It is submitted that the statement of the counsel in the House 
of Lords, that the doctrine is a corollary of the Rule against Per- 
petuities, is not only more reasonable, but is historically correct * 

Having had the privilege of seeing Mr. Vaizey’s paper in manu- 
script, I should like to make one or two remarks thereon. For the 
sake of brevity it is expedient to use some short expressions to de- 
note the rules or alleged rules which are under discussion. The rule 
adopted by Mr. Justice Kay and the Court of Appeal in Wdithy v. 
Mitchell on the authority of Mr. Joshua Williams I may take the 
liberty of referring to as ‘ Mr. Joshua Williams’ rule ;’ the ‘rule 
against double possibilities’ may express the suggested origin of 
Mr. Joshua Williams’ rule ; and ‘ Mr. Lewis’ rule’ may denote the 
ordinary rule of remoteness which regulates at all events the crea- 
tion of successive interests in personalty. 

Now in Vihitly v. Mife4ell the limitation which was under dis- 
cussion conformed to Lewis’ rule, but was held bad for violating 
Joshua Williams’ rule. Mr. Justice Kay did not put his decision 
on the rule against double possibilities, but in 2e Frost he referred 
to Whithy v. Mitchell as having been decided on the ground of the 
existence at the present day of the rule against double possibilities, 
and that rule he gave as one of the grounds of his decision in Ke 
frost, And he further decided in Re Frost that Lewis’ rule applies 
to remainders. Since then the Court of Appeal has in Pe /argreares, 
43 Ch. Div. 401, decided that Lewis’ rule applies to equitable 
remainders. 

Mr. Vaizey has produced very strong arguments against the 
existence of either Mr. Joshua Williams’ rule, or the rule against 


' 1 Eden, 415. 416. 2 Th. 418, 419. 3 Gray, 139. 
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double possibilities. As to the latter, 1 have no remark to make. 

tut Mr. Vaizey cannot argue against the existence of Joshua Wil- 
liams’ rule, without showing that remainders are restrained by 
some other rule, and accordingly he contends (and certainly in very 
good company) that Lewis’ rule is applicable to remainders ; and it 
is on this contention that I venture to comment. 

I assume without prejudice that Lewis’ rule must be taken with 
the following amplification, viz. that a limitation which would 
otherwise be bad for transgressing the line, is not rendered good by 
being so limited that it is or must necessarily become transmissible 
and alienable within the line. For instance, a settlement of money 
in trust for 4 his executors administrators and assigns for. 100 
years, and then upon trust for B his executors administrators and 
assigns, would, I assume, be bad. If so, in discussing the question 
of remoteness, it will be immaterial whether a remainder is vested 
or contingent. 

Now if Lewis’ rule be taken with this amplification, I submit 
that it cannot be a true proposition that it applies to all remain- 
ders ; for if it did, the normal form of a marriage settlement of 
realty would be bad. Take a settlement in the following form : 
To the use of 4 (the intended husband) for his life, with remainder 
to B and C their executors administrators and assigns for 500 years, 
with remainder to the first son of the marriage in tail. Why is this 
not bad, if you must conform to Lewis’ rule? Surely the mere fact 
that you put a trust on # and C cannot make a difference. 

I submit therefore that Lewis’ rule does not without some modi- 
fication apply to all legal remainders. Unless some modification 
be suggested, or some mark or characteristic be pointed out by 
which we may know to what class of legal remainders it is to 
apply, might not we conclude that it does not apply to any legal 
remainders ? 

If this conclusion is correct, legal remainders would be left 
without any restraint, unless they are subject to some other rule. 
It must be a rule peculiar to themselves, for no other rule than 
Lewis’ rule has been suggested as applicable to personalty settle- 
ments. And in searching for such a rule, provided that the exist- 
ence of some such rule, the terms of which we do not know, be 
placed beyond doubt, what is the objection to referring to the 
practice of conveyancers as Mr. Joshua Williams does ? 

With regard to remainders after estates tail, is it correct to say 
that the reason why they are valid is not that they are remainders, 
but that they are barrable? How was it before the method of 
barring remainders by recovery was invented ? 

G. H. BLAKESLEY. 
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TINKERING COMPANY LAW. 


FTER her marriage with Prince Albert, the Queen often pressed 
Lord Melbourne that the Prince should be created a King 
Consort. ‘Let us hear no more of it, Madam,’ said the sagacious 
old minister. ‘If you once teach the people of England the habit 
of making kings, they will soon learn to unmake them.’ The habit 
of making and unmaking laws is an equally bad lesson for a people 
to learn; for it is the immutability of law, ‘the law which altereth 
not,’ which impresses the imagination, and is the root of reverence. 
The people of Crotona recognised this in a very practical way. 
Any one who proposed a change of the law was to appear in the 
assembly with a halter round his neck, which was immediately 
tightened if he failed to carry his bill. This heroie remedy for 
rash legislators is perhaps not yet within the range of practical 
politics, but it may well rebuke the recklessness of our modern 
legislation, ‘laws heaped on laws, which is not only sapping the 
reverence for law, but derogating from what Lord Bacon ails 
‘that primary dignity of the law, certainty.’ Melancholy as is 
this want of ‘reverent care’ in tampering with the law, it is not 
more melancholy than the manner of our legislation, ‘There are 
two ways in use of making new statutes, says the philosophic 
Chancellor, ‘one confirms and strengthens the former statutes in 
the like cases, at the same time adding or altering some particulars : 
the other abrogates and cancels all that was enacted before, and 
instead thereof, substitutes a new uniform law. dnd the latler is 
the best. For in the former the decrees become complicated and 
perplexed, and though the business be performed, yet the body 
of laws in the meantime becomes corrupt: but in the latter, greater 
diligence must be used when the law itself comes to be weighed 
anew, and what was before enacted to be reconsidered antecedent 
to its passing: by which means the future agreement and harmony 
of the laws is well consulted '.’ 

Modern legislators have not chosen the better part. The English 
mind, by a curious paradox, is constitutionally distrustful of change 
while full of reforming energy. The result is a superabundance of 
legislation, but of a tentative and temporising kind, unscientific, 
crude, confused ; the despair of judges, and of all who value law as 
a science. Take the Married Women’s Property Acts. The principle 
of separate property has been familiar since the days of Charles I. 


* Bacon, De Augm., Sc. See. Aph. LIV. 
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The Legislature takes it up, and what do we find? In the space of 
less than twelve years, three Acts, all more or less illogical, besides 
isolated sections from the Settled Land Acts, the Conveyancing 
Acts, and the Divorce Acts. These, jumbled up with common law, 
equity, and case law, make a result like Burke's celebrated cabinet, 
‘so erossly indented and whimsically dove-tailed, such a piece of 
diversified mosaic, that no one can take up a married woman's 
property case without a shudder; and yet with all this legislation, 
the principle of the married woman’s property independence, tardily 
recognised, half conceded, still awaits its logical development. What 
shall we say of the crowd of Statutes of Limitation ‘crossing and 
cufting one another, or of the unspeakable Bills of Sale Acts, ‘dark 
beyond all hope of day,’ with their new addition this year, or of 
that latest example of how not to legislate the Intestates Estates 
Act, 1890? 

Company law has been built up in the same unprincipled fashion. 
After a long series of legislative experiments, the Companies Acts, 1862, 
was passed. It was an exceptionally well-drawn Act. and was in- 
tended to constitute a complete code of Company law. Since 1862 
we have had no less than sixteen amending Acts (including the Life 
Insurance Companics Acts) culminating in the three Acts of the past 
Session. Add to these sixteen Acts two sets of General Orders, a 
Table of Statutory Regulations, sections in other Acts such as the 
Judicature Acts, Bankruptcy Acts, occasional Rules of Court, and 
between 3,000 and 4,000 decisions, with selections from the general 
law of partnership and agency, and the state of mind of the ordinary 
business man who happens to be a director, or has dealings with 
a Company, and wants to know his legal position, can be better 
imagined than described. I]l-considered and empirical law-making 
is not altogether responsible for this state of things in the case of 
Company law. The Legislature has had to keep pace with the 
mischievous activity of the promoter. As Lord Bramwell said, 
‘If you stop up one hole. they knock another;’ so the Legislature 
goes on patching up: but the magnitude of the interests involved 
(there are now more than 11,0co trading Companies with a pai/-up 
Capital of over £'671,870,184), and the number of persons interested 
in Companies, demands more than that the vessel which carries 
such a freight should be staunch and strong. It demands that the 
law which regulates trading companies should be accessible and 
intelligible to ordinary mortals, not a mystery for the initiated 
only. Whatever the merits of the three new Acts,—the Memorandums 
of Association Act, the Directors’ Liability Act, and the Winding-up 
Act, they will not add clearness or intelligibility to the law. A 
word will suftice as to the Memorandums of Association Act. The 
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policy of tying down a Company to the objects defined in its 
memorandum of association was, and is, a sound one. Justice 
requires that a shareholder who has put his money into a steam 
Jaundry business, for instance, should not be liable to have it used 
for a switchback railway or any other scheme a majority may 
faney, but consistently with the maintenance of this principle, some 
machinery was wanted to enable a Company to enlarge its sphere 
of operations without resorting to the clumsy and circuitous method 
of forming a new Company, or obtaining a special Act, hitherto 
the only alternatives. The new Act supplies this by a petition 
addressed to the diseretion of the Court, with proper safeguards in 
the shape of notices to debenture-holders and other interested parties. 

It is around the Directors’ Liability Act that the battle has 
waxed hottest. That Act owes its origin to the decision of the 
House of Lords in Derry v. Peek (14 App. Cas. 337), a decision which 
seemed to sanction a dangerous laxity in commercial morality, at 
no time too strict. Like all legislation in a panic, as Lord Morris 
observed, the Bill went too far. The Lord Chancellor in the heat 
of debate even stigmatized it as ‘ridiculous, absurd, and unwork- 
able, when it came to the Upper House. Certainly Sir William 
Harcourt was never more unfortunate than when in inveighing 
against the House of Lords, he selected its treatment of the 
Direetors’ Liability Bill as a sample of its legislative incapacity. 
Had the Bill passed as the Commons left it, it would have rendered 
the position of directors more intolerable than that of trustees, which 
is saying a good deal. The amendments of the Law Lords made 
it at least a rational measure, consistent with legal principles and 
common sense. Controversy apart, what does the Act do? Accord- 
ing to the law as laid down in Derry v. Peek, the last of a long line 
of cases, a director is liable in an action of deceit for fraud, and for 
fraud only. ‘Fraud is proved when it is shown that a false repre- 
sentation has been made— 

1. Knowingly, or 
2. Without belief in its truth, or 
3. Recklessly, careless whether it be true or false.’ 

The Directors’ Liability Act supplements this by making a diree- 
tor liable for a false representation in a prospectus, unless it is 
proved that he had ‘reasonable ground to believe and did, up to the 
time of the allotment of the shares .... believe that the statement 
was true. In doing so the Act adopts the law as laid down by the 
Court of Appeal in Peck v. Derry (37 Ch. App. 541), but it goes one 
step further, for it casts on the defendant director the onus of prov- 
ing his innocence. Both these obligations are fair. If a director 
makes an untrue statement in a prospectus, it is not enough for 
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him to say that he did it honestly. The shareholder who has suf- 
fered is not concerned with the state of the director's mind or con- 
science: he wants an objective guarantee of facts warranting the 
director's belief. Peck v. Derry was a case exactly in point. The 
directors there honestly treated the consent of the Board of Trade to 
their exercising their statutory power of using steam as a mere 
matter of form. They had no business to do so; in other words no 
reasonable ground for doing so, Then as to the onus. If a person 
invites the public to take shares, and makes an untrue statement 
in the prospectus for the purpose of doing so, it is for him to 
justify himself. The applicant for shares is obliged to trust to 
what the promoters or directors choose to tell him: on this ground 
vlerrima fides is and always has been required of directors. not only 
in refraining from stating what is untrue, but in telling the whole 
truth so far as material (New Brunswick Ry. Co. v. Muggeridge. 1 Dr. & 
Sm. 381). The obligation on a director to act with werrima fides, 
may fairly carry with it the obligation of showing that he has so 
acted. Moral wrong-doing conventionally called fraud is still the 
foundation of the action, and so far the old law remains unchanged, 
but the Act without imputing fraud enlarges the previous conception 
of fraud by bringing within its scope false representation made 
without reasonable ground, finding in such conduct in Sir James 
Hannen’s words, ‘that degree of moral culpability in the statement 
of an untruth to induce another to alter his position’ to which the 
law ought to attach liability. It is consistent with this and with 
general principles that if directors publish the report of an expert 
in a prospectus, they must give it correctly. It is quite another 
thing to say that they are to be answerable for the truth of the 
report. If they choose to adopt the report they are of course answer- 
able for it; but if they merely say, ‘ Here are reports by men whom 
you, the public, know as well as we, the publie may fairly be left 
to take care of itself. Verification by the directors would, in many 
cases, be an impossibility, and even where it is not. the public has 
no right to impose such a burden on them. This is the clamour of 
people who want to speculate and yet be safe, and who would like to 
make directors guarantee their speculations. Moreover, the share- 
holder, if deceived, has his proper remedy against the expert, for an 
expert who makes a false report, knowing it is to be used to defraud, 
is personally liable (Cann v.W i//son, 39 Ch. D. 39). As finally amended 
the Act does, however, make directors answerable, if they had no 
reasonable ground for believing in the competency of the expert. 
There is no objection to this, for if directors hold a person out as 
an expert, and invite the publie to rely on his judgment, they ought 
to have reasonable grounds for believing in his competency. 
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The Winding-up Act is a much more questionable piece of legisla - 
tion. It is an attempt to assimilate winding-up to bankruptcy, 
and to do this not by making a /a/u/a rasa and starting fresh, but 
by engrafting the complex procedure in bankruptcy on the still 
more complex procedure in winding-up, the unseriptural device of 
putting a ‘new patch on an old garment.’ This vicious system of 
legislating is hardly done justice to in the meek remonstrance of the 
Bar Committee’s Report. It is a criticism however of form, not 
substance. To come to the merits. The apology for the Act is the 
supposed existence of a widespread discontent at the cost and dila- 
toriness of windings-up. It is hardly necessary to remark that 
such discontent, if proved, is inevitable. No one, as Lord Selborne 
pointed out, will ever be satisfied with insolvency, whether of an 
individual or a corporation, however perfect the machinery for pay- 
ing 2%. 6/7. in the pound may be. If winding-up is dilatory and 
expensive, it is so from difficulties inherent in the business itself. 
In the graphie language of Sir George Jessel, ‘Sometimes the pro- 
perty is wholly unsaleable, unfinished works, drowned-out mines, 
and things of that sort, and great delay takes place in realising 
them. Then there are bad and doubtful debts, which cannot be got 
in. Very often they occasion suits. Debtors run away, and you 
have to find them and compromise with them. That is one source 
of delay ; and the other is the immense mass of litigation with 
shareholders and creditors. Everybody who, under any pretence 
whatever, can dispute his liability does so. Over and above these 
there are the complications arising from debenture-holders and 
mortgagees, and the adjustment of the rights of contributories 
wler se, 

By way of remedy for all this, the new Act applies the strict sur- 
veillance exercised by the Board of Trade over trustees in bank- 
ruptey to official liquidators, which is much like trying to solve 
the difticulties of liquidation by putting the liquidator into uniform. 
For assimilation there should be a real analogy. Now it was well 
enough to put trustees in bankruptcy, as the Bankruptcy Act, 1883, 
has done, under the control of the Board of Trade: because the old 
trustees in bankruptcy were persons of a very shady description. 
Otticia! liquidators are not. They are accountants of high standing 
and integrity, ‘almost universally very respectable accountants, 
says Sir G. Jessel, and the cases in which misconduct has been 
charged against them are exceedingly rare. ‘Have you ever ex- 
perienced. in your official capacity, asked the Select Committee of 

877 of the Chief Clerk of the Master of the Rolls, ‘any difficulty 
or delays from the official liquidators?’ ‘No, I began, with an 
answer to that effect, and I suggested that there might be less 
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delay, but I afterwards withdrew that, and I said that I thought 
the delay was merely incident to the difficulties of the subject. . . 
I have never seen anything like wilful or corrupt delay. Yet the new 
Act is based on a distrust, entirely unwarrantable, of the official liqui- 
dator, and of the way in which he discharges his duties. He is 
displaced to start with in favour of the official receiver, a Board of 
Trade official, who is to act as provisional liquidator. It is the 
official receiver who is to get a statement of the company’s affairs 
made out and verified, and who is to report thereon to the Court 
(ss. 7, 8), and to get an order for the public examination of the 
directors (s. 8). When appointed, if at all, the official liquidator is 
to be watched by a committee of inspection (ss. 6, g), if he keeps 
over £50 in his hands for more than ten days he is to pay 20 per 
cent. interest (s. 11). He cannot carry on the business of the com- 
pany, or bring or defend an action, or compromise with a creditor 
or contributory without leave of the Court (s. 12). If he has not 
finished winding-up in a year (it will be a miracle if he does), he is 
to send an elaborate account to the Registrar of the state of the 
liquidation under heavy penalties (s. 14). His accounts are to be 
audited not /ess than twice in each year (s.19). In the event of his 
‘not faithfully performing his duties and duly observing all the 
requirements imposed on him by statute rules or otherwise, the 
Board of Trade may inquire and examine and visit him accordingly. 
Finally, the Court may grant him his release (s. 22), but he will be 
rather lucky to get it. 

The cost of all this will be enormous. The former yoke was 
grievous, but this will add to it: quite unnecessarily too, for official 
liquidators are honourable men and do not want this watching. 
Officialism, too, while it heaps up costs, also reduces assets. It does 
so in this way. If the estate in liquidation is small or n//, and the 
assets consist of claims against delinquent directors or promoters, as 
ea hypothesi the Act they are likely to do. the Board of Trade will 
not risk litigation. It will not put its hand into its pocket, and 
consequently nothing is recovered. This is at least what happens in 
bankruptcy. In such cases the steam hammer will be brought in 
to crack a nut which will be found to be only a rotten one. 

The policy of the Companies Act was and is that shareholders 
should manage their own affairs, including therein the winding-up 
of such affairs. It gives indeed to a creditor a right to a winding-up 
order in certain cases. but this is only as a mode of execution. This 
principle of self-government and a domestic forum has been affirmed 
over and over again by the most eminent judges as the policy of the 
Act and a most salutary one. Experience, too, has proved that 
voluntary winding-up under supervision is by far the best and 
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cheapest mode of liquidation. It has been tried in some of the 
largest liquidations, as Mr. Morris pointed out, and has always 
worked well. It gives the liquidator a free hand, while at the same 
time the Court's assistance can be invoked whenever it is wanted to 
untie any particular knot or review any act of the liquidator. 
It is therefore matter for deep thankfulness that, as finally amended, 
the Act has not been extended, as was threatened, to windings-up 
under supervision, and so introduced into them, in lieu of the 
plastic powers which now exist, the rigid, cumbrous, and cost- 
making machinery of the new Aet. As it is, the result of the Act 
will probably be the reverse of what was intended. The companies 
whose affairs do not require a strict investigation will come under 
the operation of the Act, and their assets be squandered in costs ; 
while those that do require investigation will evade the Act. 
Rightly or wrongly, directors entertain at any time a strong 
repugnance to a publie examination in which they appear as 
quasi-criminals, and where their admissions are to be taken as 
evidence against them for future proceedings. If they have any- 
thing on their conscience this repugnance will be intensified, and 
they will use all the means in their power, legitimate and illegitimate, 
to keep the winding-up out of Court. Nor is there much difficulty 
in doing so by adroit management. A company, say, is in 
difficulties. A hostile petition is presented by a shareholder who 
suspects wrong-doing. The directors find themselves unable to go 
on, that they may have to account for secret profits. They call 
a meeting, and pass resolutions to wind-up voluntarily. When the 
petition comes on, a voluntary winding-up is in progress, and the 
Court, on well-settled principles, will not interfere by making either 
a compulsory or supervision order, unless the winding-up resolutions 
can be shown to have been unfairly obtained (Re Go// Co., 11 Ch. Div. 
701). A friendly liquidator is appointed and all unpleasantness is 
avoided. If the petition is by a creditor, he has still to prove that 
he will be prejudiced by the voluntary winding-up before he can 
get a compulsory order (Re New York Exchange Co., 39 Ch. Div. 415). 
A vindictive or importunate creditor can always be paid off or 
compromised with, and creditors generally, or at least a majority, 
which is all that is wanted, can soon be made to understand 
that their chance of a dividend is likely to be better in a 
voluntary winding-up than in one by the Court, as indeed it is. 
Misfeasance claims against directors or promoters are a very 
doubtful species of assets, especially in an official liquidation. 
Shareholders are naturally apathetic on a winding-up, and can 
easily be manceuvred by proxies. A reconstruction under s. 161 or 
the Joint Stock Companies Arrangement Act, 1870, is another 
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convenient mode of evading the Act. A xew company, desirous of 
evading the Act, can do so by registering in Ireland or Scotland, and 
many new companies will doubtless do this. 

The Queen's Prorogation Specch boldly prognosticates that the 
new Act will be an ‘advantage to commerce. If this means that 
the unseeured creditors will get a larger dividend, which is the final 
cause of a winding-up, this may be respectfully doubted. If it 
means that the Act will raise the morals of the City by a stricter 
investigation into the origin of Companies, this again seems a ‘fond 
thing vainly imagined, for ample means of investigation and 
punishment exist under the present law, if properly used. Share- 
holders are not more likely than they were to waste the small assets 
in doubtful criminal prosecutions. The Act will certainly not 
cheapen or expedite windings-up. What it will do, and that 
without any adequate reason, is to ‘substitute, as the Bar Com- 
mittee say, ‘for a large amount of well-settled and well-understood 
practice, a system which has yet to be learned, and which may or 
may not prove a useful equivalent.’ 

Meanwhile, these kaleidoscopic changes of the law are anything 
but an ‘advantage to commerce’ in unsettling and obscuring the 
law, and they render imperatively necessary a consolidation of the 
whole of Company Law. 

EDWARD MANson. 
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DIFFICULTIES OF ABSTRACT JURISPRUDENCE. 


sis the student of law who views his subject from an academic 

standpoint nothing that he meets with is more discouraging 
than the attitude adopted by practical lawyers towards the study 
of jurisprudence. He finds them never more than tolerant of the 
study, and even toleration he finds exceptional, the more usual 
attitude being one of disgust and searcely veiled contempt. When 
he turns for counsel and explanation to eminent teachers of law, he 
is occasionally met by the same surprising heterodoxy, and from the 
teachers who are orthodox in this matter he gets a jeremiad possibly 
justified, upon the present standard of knowledge at the Common 
Law Bar. But this hardly serves him for an explanation, since he 
remembers that a successful surgeon, even if he have forgotten his 
anatomy, does not usually glory in the fact. He may then not 
unnaturally ask himself whether there is something wrong with 
the text-books, and no doubt is ready to admit that the ideal text- 
book of jurisprudence remains to be written. Austin’s work he 
sees is not a good text-book. Its endless repetitions, its fragmentary 
form, its bulk and its incompleteness are enough, apart from its 
doctrine, to make it an unsatisfactory book for beginners, insomuch 
that as an honest student of Austin he may be thankful for the 
existence of Mr. Robert Campbell's Abridged Edition. He sees that 
Professor Holland’s ‘Jurisprudence, admirable exposition of the 
subject as it is, is not altogether what is wanted. 

When he begins to speculate on the causes of the absence of this 
text-book he enters on a somewhat difficult enquiry, but he 
cannot fail to realise that one cause at least is found in the fact 
that, while students need for the most part one thing, writers have 
not generally had this one thing in view. What he wants is a 
hook setting forth the general principles of the study or science, 
with so much of illustration drawn from one or more systems of 
law as will give life to these principles and show their bearing upon 
actual work-a-day law. Professor Clark's ‘Comment on Austin,’ 
in which the student will probably admire everything but the 
arrangement adopted, does not claim this particular function. 
Professor Holland’s book claims it and nearly fulfils it. Sir W. 
Markby’s ‘ Elements of Law’ develops the practical side at the 
expense of the theoretical and occasionally disconcerts our student 
by compromising a dispute. But each of these books has such 
striking merits that the enquirer will not believe that he has found 
in any faults they may possess the true solution of his problem. 
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At this point a light, which may be a Jack-o'lantern, strikes 
upon him. May not the most important cause of both the want of 
a book and the lack of interest shown in the study be found in the 
nature of the subject itself as understood in England? Englishmen 
seem to have assumed as a fact a philosophy of law, but they have 
not been at the pains to indicate its nature. The student, observ- 
ing a system of rules based on certain universal principles, turns 
over the leaves of his manual to find the demonstration of these 
universal truths. He fails to find it, but he finds instead the free 
assumption of those very principles which he had thought it the 
business of the writers to demonstrate. It is the object of the pre- 
sent paper to consider whether there is not something to be said for 
the student's resulting scepticism. 

Among modern English writers there has been practical unanimity 
as to the scope of the science of jurisprudence. Professor Clark, 
following Austin, thus expresses the prevalent view (L. Q. R. i. 203). 
Jurisprudence deals with the ‘ general principles, notions and dis- 
tinctions common to systems of law.’ But Austin commits himself 
more fully to the orthodox view. To a definition substantially the 
same as that quoted, he adds:—‘ Of the principles, notions, and 
distinctions which are the subject of general jurisprudence some 
may be esteemed necessary’ (Jurisprudence, p. 1108). Professor 


‘ Holland defines jurisprudence as ‘ the formal science of those rela- 


tions of mankind which are generally recognised as having legal 
consequences’ (Jurisprudence, p. 8). The importance of this 
definition lies in the word ‘generally.’ In elaborating his analysis 
Professor Holland provides us with two propositions which sum up 
the views above quoted, and may be stated thus :—(i) There is a 
discoverable unity in law, i.e. it is possible to find, by comparison of 
systems of law, a skeleton of principles on which legal rules may be 
grouped ; (ii) it is the object of the science of jurisprudence to 
develop these principles. The relation borne by this science to the 
rules of any one system of law is compared by Professor Holland to 
that borne by the general principles common to the framework of 
all languages to the detailed rules of any one language. Professor 
Pollock (Essays, p. 3), admitting the neatness of this comparison, 
shows that it involves a suggestion dangerous to Professor 
Holland's argument. The need for works on abstract grammar has 
not been so keenly felt as to bring treatises on the subject into 
general use. To this Professor Holland rejoins in effect, ‘ More's the 
pity!’ But he does not show the utility of such treatises. What 
he does show is that the principles they would contain might be 
omitted in grammars intended for the use of foreign students, who 
may be supposed to have mastered these truths already in the study 
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of their own language. These principles of grammar would be 
unintelligible without copious illustration, and can therefore be 
learnt most conveniently in the study of some one language. 
Surely it may fairly be urged that the analogy with abstract 
grammar is a strong argument against the study of abstract juris- 
prudence apart from law. And there is another fact which is of 
some interest in this connexion. Modern grammarians are very 
busy in reducing the scope of these fixed principles, and students of 
jurisprudence, for examination purposes, cannot fail to draw com- 
forting inferences from this result of modern research. 

But all this is, after all, nothing but remote analogy: it may 
still be contended that jurisprudence affords a set of principles 
from which inferences may be drawn that hold good for all systems 
of law, that these principles are explicable without so much illus- 
tration as to need a parallel study of any system of law, and that 
they are so numerous as to be worth studying by themselves. It 
is doubtful whether any of these statements can be wholly sup- 
ported. It seems possible to go some way towards proving that 
not any one of them is practically true. 

If it be admitted that these principles exist, we are still rather in 
the dark as to the reasons for supposing them to be most conveni- 
ently studied as an introduction to the study of law. It seems to 
be assumed that the truths of jurisprudence stand in the same rela- 
tion to law as that in which the truths of mathematics stand to, 
say, watchmaking. But there is no real analogy. So long as the 
doctrines of jurisprudence were looked upon as part of that eternal 
truth which lies below the mere surface changes of human life, to 
be delved for painfully under the guidance of German transcendent- 
alists, there was something real in the analogy. But as few 
thinkers, at least in England, now claim this character for the 
truths of jurisprudence, we can find here no basis for the analogy. 
Jurisprudence has no independent existence. Its formulae are 
meaningless except in relation to concrete legal rules. It is a 
part of the law. That the same jurisprudence is a part of all law 
is the point to be proven, not assumed. There is something seduc- 
tive in the conception of a framework into which all legal rules can 
be fitted as they are acquired by the student. But the building 
of the framework is a serious matter. Without some knowledge 
of the rules, a student cannot form a judgment on the questions 
whether ‘the law of persons’ should precede ‘ the law of things’ in 
a code, or whether the ‘law of actions’ should be subordinated to 
or co-ordinated with the ‘law of things, or whether usufruct 
should be treated as a servitude, nor can he properly grasp the 
arguments addressed to him on these points. And these are 
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typical of the problems of jurisprudence. What significance is 
there in the statement (whether true or false) that domininm needs 
something more for its transfer than mere agreement, to a student 
who knows nothing of the relation between the Contract of Sale 
and the Conveyance in English law, or of that between Emp/io and 
Traditio? 

In the absence of conclusive @ priori reasoning in favour of the 
study of jurisprudence apart from practical law, we are driven 
back upon experience, as to which there is not much recorded 
evidence. But the number of those who hold that jurisprudence is 
the proper introduction to the study of law is far larger than is 
that of those who, holding this view, base it upon experience or 
give any other reason for their belief. There is indeed one 
weighty champion, Professor Clark. But to his argument in the 
Law QUARTERLY Review (i. 204) it may be replied, that, while it 
is quite possible for the student to learn something about ‘what 
subdivisions have been found useful, it is very unlikely. unless he 
be of unusually good intelligence, that he will learn much as to 
the reply to the question ‘ upon what actual differences they depend.’ 
If he do, it will be because he has gathered from ‘the scattered 
references to actual systems more than the average student possibly 
could. There may indeed be a certain advantage in providing a 
student with a few elementary distinctions of which he does not 
understand the ra/iona/e, to serve as pegs on which to hang facts in 
a directed order, but these are no more than he will get in any set 
of lectures on Roman Law, and no more than he ought to get in 
any scientific text-book on any branch of any system of law. And 
by learning them in this way, he has a chance of ascertaining their 
rationale, There does not exist,and probably there never will exist, 
a text-book of jurisprudence with such a restricted aim as this. It 
certainly was not this aim which produced Professor Clark's 
searching criticism of Austin. This reference to a conceivable 
narrow scope for treatises on jurisprudence is not however alto- 
gether superfluous. For writers on jurisprudence are rather under 
suspicion of justifying to themselves the writing of books with the 
wider scope by recognising the fact that a book with the narrower 
scope might be written. 

There remains another question. What success is likely to 
attend our search for these numerous common principles? The 
fact that most writers on jurisprudence are more concerned to 
show the differences than to point out the identities discoverable 
on comparison of systems is significant, and still more significant 
is the guarded way in which they speak of these identities. 
Professor Clark says, ‘It is generally and not unreasonably assumed, 
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that there are certain principles, &e., ‘common to all systems of 
law’ (L. Q. R. i. 203). Professor Holland omits all reference to 
this generality in his final definition (Jurisprudence, p. 12). Sir 
W. Markby is content to speak of ‘those principles of law which 
are generally deemed universal.’ One is surely entitled, without 
denying the existence of some universal principles, to regard 
with suspicion a science the exponents of which base it on an 
assumption of which they seem so much afraid. Austin is more 
decided. He divides these universal principles into those which 
are ‘necessary, and those which are not ‘necessary.’ It is not 
easy to gather the sense in which this word is used. Austin cites 
several ‘necessary’ distinctions, with a clear intimation that there 
are many more, and yet scarcely one of those cited seems ‘ necessary, 
unless this word be a synonym for ‘obviously convenient.’ It 
would be good to know, for instance, what claim the distinction 
between crime and civil injury has to this exalted rank. It may 
be answered that the aims of the two sets of rvles are different— 
punishment is not redress. But it may be still asked whether 
a distinction is ‘necessary’ because it is real, whether juris- 
prudence is concerned with the aim of the legislator except in 
so far as the aim produces an effect upon legal rule, and whether 
the distinction between punishment and redress squares with this 
division of wrongs except upon a definition of punishment made in 
view of the division. Austin might have based his view on another 
ground, namely, the distinction between the rights of a subject and 
the ‘ quasi-rights’ of the Sovereign. It is hard to accept Austin’s 
proof of the proposition that State rights are not legal. There are, 
he says, essential to a legal right three persons: the Sovereign con- 
ferring the right, the person on whom it is conferred. and the person 
on whom the corresponding duty is imposed. In the case of state 
rights there are but two. In meeting the objection that there are all 
these three parts—though two of them are played by the same person 
—Austin seems to lose sight of his own analysis. In terms his argu- 
ment is no more than a mere assertion. A man cannot, he says, 
confer rights on himself. To say he can is to confuse right and 
might. Here is, surely, that confusion between different senses of 
the word right, which he so carefully avoids elsewhere. A man’s 
own dictum cannot make that act of his right which before was 
wrong. But Austin has shown clearly that the gist of a legal right 
is, that the person invested with it can have legal sanctions applied. 
These the Sovereign can himself apply, and the right so created 
differs from a mere power and will to do an evil, in that the evil is 
conditioned on a certain act or forbearance. What more can be said 
for any legal right? The Sovereign has not enlarged or contracted 
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his power; he has simply declared his intention as to the mode of 
exercise of a part of it, and has thus converted so much of it into an 
actual legal right. Austin’s proof is the assumption that the three 
personae must reside in distinct individuals, an ordinary accom- 
paniment of the differentia being in fact substituted for the dif- 
ferentia itself. Professor Holland rejects this view of Austin’s on 
the ground that in current formulae the Sovereign is described as 
having rights (Jurisprudence, p. 110). But this fact, while it shows 
that Austin’s distinction is disregarded in English practice, is in 
itself immaterial to the argument, since Austin might reply that the 
looseness of legal terminology does not alter the fact, if it be a fact, 
that the power vested in a Sovereign and called a right is not of the 
same nature as a legal right vested in the subject. 

Similar objections may be taken to others of Austin’s necessary 
notions. Similarity of terminology or even of rule does not imply 
identity of principle. If we limit ourselves to those cases where 
principle and rule based on it are the same in all systems, or even 
in the English and Roman systems, we shall find ourselves left with 
a very small residuum. Does the Roman division of actions into 
those iv rew and in personam justify us in assuming that they 
would have distinguished between jvra in rem and jura in perso- 
nam on the lines we lay down? Would they have accepted 
Austin’s distinction between serri/vs and dominivm’? Is the 
Roman conception Dominium really equivalent to ownership? The 
Roman distinctions, though similar to ours in general result, are 
based on different considerations. The real identities are yet to 
seek. Their persistence in text-books may be due to a conviction 
on the part of text-writers that the truths of jurisprudence appear 
more beautiful when shrouded in a little decent mystery. 

Another conception which appears to be regarded as fundamental 
in jurisprudence is the notion ‘thing.’ In relation to this the 
same generalisation has led to much confusion. We are commonly 
taught that the Romans oscillated in their conception of a res be- 
tween the physical thing and the rights over it. It seems better to 
break up the whole conception into three parts (as is done by Austin, 
p- 371, and by Professor Holland in an earlier edition of his work): 
the thing itself, the advantages which can arise out of it (acts and 
forbearances), and the right to those advantages, and to suggest 
that the very obvious confusion between the physical thing and the 
rights over it may be due to the existence of a still deeper confu- 
sion between the thing itself and the sum of the advantages it can 
offer. That the treatment of a right as a res is at bottom a confu- 
sion of distinct conceptions is a fact brought into strong relief by 
the inclusion of dominium among res corporales. It is noticeable 
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that the distinction between the ves and the right to it is often 
brought out clearly, if implicitly, as in one of those pithy maxims 
in the last title of the Digest, Minus est actionem habere quam rem 
(D. 50. 17. 204), where acfio of course means right of action. 

The conception ‘ thing’ appears in the analysis of the elements of 
a right into three—the persons concerned, the physical thing to 
which it relates, and the acts or forbearances which it contemplates. 
Austin conveniently marks off the last two as the subject and the 
object of the right. Professor Holland uses the word object where 
Austin uses subject, defining it as that ‘over which the right is 
exercised’ (Jurisprudence, p. 76). To this there is little objection. 
But he goes on to state the Roman view of a right as being a res, 
and to state it as a truth of general jurisprudence, taking his illus- 
trations from different systems (p. 83). If rights are things, and 
things are definable as the objects of a right, then it follows that 
rights ean be objects of a right, i.e. ‘ whatever is treated by the law 
as the object over which one person exercises a right, and with refer- 
ence to which another person lies under a duty ’(p. 83). It seems to 
follow indeed that every right which is a thing must be the object of 
aright. Professor Holland illustrates these definitions by ordinary 
physical things and by such res incorpora/es as a patent, an easement, 
hereditasx, and he describes these as ‘ rights which for purposes of a 
transfer or otherwise are occasionally treated as if they were 
physical things’ (p. 84). This remark follows from the attempt to 
make the Roman view of a right as a res square with the above 
definition of a thing. It is perhaps unprofitable to enquire whether 
a right must be conceived of as a thing to make it transferable, 
though it seems more reasonable to say that rights, and rights only, 
are transferable in law—a view not inconsistent with the attitude 
adopted by both the English and Roman systems towards the 
transfer of a right without delivery of a res. Professor Holland 
(p. 87) speaks definitely of these res incorporales as cases where a 
right is the object of a right, adding, as another possible case, 
obligations. Whether such cases may arise or not, it is not now 
necessary to determine. But these at any rate are not instances. 
In the case of patents the ‘object’ as defined by the author is the 
inventor's new idea or, it may be, nothing (for there may well be 
rights that have no ‘ object’ in this sense); in the case of easements it 
is the land; in the case of Aeredifas it may be a host of things. The 
patent right is no more the object of the right than ownership is 
owned. With as much reason a creditor’s right may be defined as the 
right to exercise a right to recover a right, and out of any single 
right we can construct an unending series. Sir W. Markby states 
very shortly a view identical with that of Professor Holland. Is there 
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not here a real confusion, and is it not (though in part warranted 
by colloquial usage) the result of an attempt to incorporate into a 
system aiming at universality incompatible rules drawn from various 
systems ? 

Difliculties of this sort are likely to occur in any treatment of the 
subject, which at once admits and ignores the fact that law is based 
on conventions. This inconsistency results from a search for that 
unity which is described as lately discovered, but which seems to 
have been invented, and that not recently. It is true, of course, 
that the arrangement adopted by writers on jurisprudence is not 
alleged to be universal, except in the sense that it is universally 
applicable. It is the ‘ principles, notions, and distinctions.’ the 
universality of which makes the general application of this arrange- 
ment possible. The fact that the arrangement adopted by one 
writer differs from that adopted by another is therefore immaterial. 

The fact that the principles of different systems while often 
similar are rarely identical, is no check to those who seek general 
truths, since they hold that a similarity of institutions proves the 
existence of a common principle which explains both forms. This 
is. at least, what Austin seems to mean when he speaks of certain 
distinctions as ‘more or less nearly conceived in different systems’ 
(p. 1108). This common element is the fact that human needs have 
been similar in different ages and among different peoples, a fact 
which is in itself no part of jurisprudence, though it bears upon that 
historical study which makes a scientific jurisprudence possible. 

If we find ourselves unable to accept these very large assump- 
tions which underlie the current philosophy of law, a question 
which naturally suggests itself is this. May we not find in 
comparative or historical jurisprudence (for to deserve either 
name it must be both) the philosophy of which we are in 
search? The answer seems to be that though this study may pro- 
vide us with a philosophy of law, this philosophy will be in no 
way akin to Austin’s ‘General Jurisprudence.’ It is impossible to 
dispute the enormous service rendered by historical study to the 
science of law. Put the laws established by such writers as Sir 
H. Maine are laws of development. They show us how from rudi- 
mentary institutions similar in nature the most diverse rules have 
been developed in different systems. They point out connexions 
between matters apparently quite unrelated. The analogous biolo- 
gical studies provide scientists with systems of arrangement as well 
as laws of development, and we may fairly hope that comparative 
jurisprudence will do something in the same kind for lawyers. But 
its work is only just beginning, and no writer on jurisprudence 
can as yet base even his arrangement on the results obtained from 
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it. The method of arrangement is one thing, the analysis of 
legal principle is another; and the latter, though it helps us 
towards the former, is nevertheless itself the real subject of 
jurisprudence. When a general code of English law comes to be 
made, many considerations other than legal principle will have 
their share in determining the form it shall take. And in rela- 
tion to analysis of legal principle it may be remarked that the 
few broad generalisations which we may expect will go but a 
small way towards analysis of the principles of any one system. If 
text-Looks on jurisprudence confine themselves to these general 
jaws (assuming them to be known) and deductions from them, most 
of their present contents must be left out. If they pursue such laws 
as those established by Sir Henry Maine or Mr. Justice Holmes 
through the different systems as the law of natural selection is pur- 
sued in biology, the result will be.a science of great interest. But 
treatises on it will not at all resemble the current treatises on juris- 
prudence. Professor Holland’s ‘unity underlying the phenomena 
with which jurisprudence has to deal’ may still exist, but in another 
sense. It will no longer be unity of principle obscured by differ- 
ence in terminology, but differentiation of principle under the 
influence of social causes as to which general laws can be estab- 
lished. 

Sir H. Maine (Lects. xii—xiii, Early Hist. of Inst.) showed that 
the doctrines of the ‘analytical’ jurists were based on a view of 
sovereignty which is far from universally true. But, even if we 
limit our view to those systems in which the propositions, ‘Law 
is a general command of the Sovereign,’ and the not quite identical 
‘Quod principi placuit legis vicem obtinet,’ represent something like 
a truth, we shall find that our first steps in analysis show diver- 
gences. The law of inheritance under Justinian differed from that 
of the early republic, not merely in rule, but in theoretical basis. 
Our own differs yet again. The fact that principles of law change 
Professor Holland admits by calling jurisprudence a progressive 
science. This admission is somewhat startling. A writer on the 
jurisprudence of a single nation might make it readily enough. But 
what is likely to be the fate of a principle found in the law of, say, 
ten states which go on developing on different lines? The proba- 
bilities are against its continuance as a general principle. And 
the notion that some other general principle will arise to take its 
place appears to be rather an article of faith than a proposition on 
which a seience can be based. 

The object of the present paper has not been to deny the possi- 
bility of some universal philosophy of law, but to suggest that the 
English view of that philosophy is as unmanageable and stands on 
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as doubtful foundation as the German, and to protest against the 
confusing conception of jurisprudence as having for its aim the 
exposition of universal principles which are only ‘not unreasonably 
assumed,’ 

These questions then seem to press fur answer. If the science be 
progressive in the sense that its principles change, and if these 
changes result from causes which vary in different systems as 
current views of morality and of the need for legal protection to 
certain parts of morality change, what are the reasons for assuming 
| any universal philosophy of law other than that vast study of the 
| causes which lead to differences in different systems? Is it not a 

plausible view, at least, that though Jaw precedes legislation, a 

general jurisprudence must come, if at all, after the acceptance of 
a general theory of legislation, which is not soon to be expected ? 
And even this will not produce the desired general jurisprudence 
without a considerable rooting out of existing legal ideas. In the 
meantime is there not something to be said for ‘particular juris- 
prudence’? Most writers contemn this science, and Professor 
Holland denies its existence. This attitude is a necessary result of 
the current conception of jurisprudence, but it is unnecessary if 
that conception be abandoned. Professor Holland's analogy with 
a supposed English particular geology is meaningless except on the 
hypothesis of a jurisprudence universal in the sense in which 
geology is universal. And the analogy, even if sound, points, not 
to the system accepted as a philosophy of law in England, but to 
comparative jurisprudence. The relation of comparative anatomy 
to human anatomy forms a much better analogue. This particular 
jurisprudence is nothing outside the law. It is the theoretical side 
of law, the study of the principles underlying the rules in any 
existing system. The discussion of the nature of sovereignty and 
law is a fitting introduction to this study, but even as to this part 
of it it is doubtful whether any claim of universality is maintain- 








able or useful. 

The text-bcoks are good in so far as they disregard this uni- 
versality, a fact which suggests that a slight change of base is all 
that is needed. If the study be regarded as having for its main 
object the exposition of the true import of the principles underlying 
a system of law by means of analysis and of comparison of other 
systems, and for another object the rational codification of the law, 
some confusions will disappear, and the view that the study should 
go side by side with actual study of the practical side of law will 
be on the read to triumph. 
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GIFTS OF CHATTELS WITHOUT DELIVERY. 


N Cochrane v. Moore, 25 Q. B. Div. 57, the learned judgment of 
Fry and Bowen LJJ. deals with a question on which there 
have been great ditferences of opinion ; namely whether a voluntary 
gift, without specialty and without delivery, of a chattel capable of 
delivery, be sufficient to pass the property or not. On a review of 
all the authorities, the Court of Appeal came to the conclusion that 
it is not, Lord Esher coneurring for a distinet but consistent reason 
of his own. The result is to uphold the authority of /rous v. Smua//- 
piece, 2 B. & A. 551, against later criticisms and decisions which 
have not followed it. There seems to be little room to doubt that 
this conclusion is correct. It is not stated in the judgment of the 
Lords Justices what is the precise effect as between the parties, or as 
regards third persons, of a parol gift; neither is it denied that it 
may have some effect short of passing property. It may be worth 
while to peint out that such an effect is possible. and seems to be 
indicated by some of the authorities cited. 

On principle it would seem that where 4, by word of mouth, 
purports to give B a certain chattel, this will have the effect of 
a licence to B to take that chattel peaceably wherever he may find 
it. For it would not be reasonable for 4 to treat B as a trespasser 
for acting upon 4's expressed intention. The licence is no doubt 
revocable until executed, and may be revoked either by the com- 
munication to 4, by word or act, of 4’s will to that effect, or by 
A’s death (which was the case of Jrous v. Smailpiece), or perhaps 
by 4’s becoming insane. If without any revocation the licence is 
executed by #2 taking possession of the chattel, then, it is submitted, 
the property is irrevocably transferred to &. There would be great 
and obvious inconvenience in holding otherwise. 

What is the position of 4 and B towards strangers before B has 
acquired possession? It seems to be something like that of a bailor 
and a bailee at will. J has an immediate right to possession, revo- 
cable indeed at 4’s will, but sufficient to give him a right of action 
against a stranger who takes the thing without colour of right. 
Whether he could bring trespass as well as trover may be doubtful. 
If his position can be put as high as that of a vendee entitled to 
immediate possession, trespass might well lie (ef. Mr. R. S. Wright in 
Pollock and Wright on Possession, p. 188). And, as against a mere 
wrongdoer, there appears no good reason why this should not be so. 
However, trover at any rate would be maintainable, if 4's licence 
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can be deemed equivalent, as against third persons, to a right to pos- 
session. The difference could now be material only in a prosecution 
for theft. A, not having parted with legal possession, and having 
a right to possession which he can make exclusive at his own will, 
is clearly entitled to bring either trover or trespass. It seems a correct 
way of expressing the result, though perhaps not the clearest way, 
to say that 4 retains the general property until the possession is 
changed by J's execution of his licence to take the thing given, 
and that meanwhile # acquires an immediate special property by 
the gift. Or, in the words of the note in 2 Williams’ Saunders, 
go, ‘it may still be held that a donee, by a parol gift, acquires 
such a special property as to be able to maintain an action against 
a mere wrongdoer, though the donor may resume the thing given.’ 
When we bear in mind that from the fourteenth to the seven- 
teenth century the word ‘property’ was constantly used without 
qualification where we should now say ‘special property’ or ‘right 
to possession,’ we may find reason to think that the view now 
suggested, and maintained by Sir E. V. Williams, is by no means 
without authority, and will account for passages in the authorities 
which are at first sight obscure. Take first the dictum in Jenkins’s 
Centuries, 3rd Cent. Case g, which the Lords Justices cite with- 
out either approving or condemning it. ‘A gift of anything without 
a consideration is good: but it is revocable before the delivery to 
the donee of the thing given.’ Here ‘good’ can, by reason of the 
context, only mean ‘good as against third persons,’ and, if read as 
a somewhat elliptical statement of the doctrine above proposed, 
the sentence becomes clear and consistent. Then, going back to 
the Year Book of Henry VII (21 H. VII, 18, pl. 30), we find Rede J.? 
saying, ‘If I give to a man my cow or my horse, he may take the 
one or the other at his election : and the cause is that immediately 
by the gift the property is in him, and that of the one or the other 
at his will.” The Lords Justices seem to think this wrong, and it 
clearly would be so if the property ascribed to the donee were what 
we now call general or absolute property. But if we read property 
in the sense of right to possess, the sense comes out exactly in 
accordance with what has been suggested as being, on principle, 
the result of a gift without delivery. What passes by the alter- 
native gift is just the right to take the cow or the horse at the 
donee’s election. Questions might arise whether his election could 
be finally determined in any other way than by actually taking 
either the cow or the horse, whether he would be a trespasser as 
to both if he took beth, and (if the gift were hy deed) what would 


* Not the Attorney-General, as supposed in the judgment of the Lords Justices as 
printed, 25 Q. B. Div. at p. 7o. 
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be the result of his failing to take either within a reasonable time. 
It is needless to consider these points now, as my only purpose is 
to show that there is no necessary confusion or error in the state- 
ment. Further back still, in 2 Ed. IV, 25, Laicon said in argument, 
‘Suppose I give to you my goods which are at York, and before you 
are seised of them a stranger takes them away, have you not a writ 
of trespass against the stranger? Yes, sir, for by the gift at once 
the property’'—i.e. right to possession— was in you, and the pos- 
session by the writ is adjudged in you presently’—i.e. immediate 
right to possess is equivalent in this case, for the purpose of suing 
a mere wrongdoer, to possession itself. And to this the Court 
seem to have agreed; but they pointed out (quite rightly, as will 
appear to the learned reader, if he cares to examine the book at 
large) that it would not support the plea which Laicon had drawn 
in the case before them. It is certainly possible, as the Lords 
Justices suggest, that in these passages the gift is assumed to be 
by deed; but it does not seem at all necessary so to read them. 
In the view here taken, it would have made no difference to the 
points under discussion whether the gift were by deed or not, and 
there would be no occasion to advert to the distinction. In 7 Ed. 
IV, 20, pl. 21, it is noted, apparently as new law, that a gift of 
goods by deed is effectual without delivery, and can be avoided 
only by the donee disclaiming it in a Court of record. 

In the thirteenth century, on the other hand, a gift even by 
deed was held to pass nothing without delivery; though the men- 
tion of homage in the passages cited from Bracton and Fleta show 
that the writers were thinking chiefly if not exclusively of grants 
of estates in land. But we know from Bracton that in his time 
a sale of goods did not pass the property before delivery. Bracton’s 
law of sale is not Roman but Germanic, though in this point the 
Roman law was the same. And it is equally clear, as the Lords 
Justices observe, that in speaking of gifts Bracton was not copying 
Roman law, for he could not have overlooked the rule of the In- 
stitutes that a voluntary gift creates even before delivery a perfect 
obligation between the parties, though it does not pass the property. 
It may be mentioned that the reference to this point (25 Q. B. Div. 
at p. 66), though quite correctly expressed in conformity with the 
terms of the passage of Justinian’s Institutes which is referred to, 
is extremely concise; and a reader ignorant of Roman law might 
be led to think that the effect of Justinian’s legislation was to make 
a voluntary gift without delivery transfer the property itself. What 
he did was to make the gift irrevocable, entitling the donee to call 
upon the donor for delivery, but not conferring on him any real 
right as against third persons. Thus the law of Justinian is exactly 
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the reverse of the common law rule which, as I submit, was laid 
down by Edward IV's judges, and has not been overruled by any 
modern decision. 

{t will be observed that the discussion in Cochrane v. Moore deals 
only with one of several possible cases as regards the possession or 
custody of the thing given ; namely that in which it is not already 
in the possession or custody of the donee, or of any third person. 
The other cases must now be considered. Let us first suppose the 
donee himself to have the thing. If # holds as bailee a chattel of 
A's, it seems obviously required by common sense and convenience 
that, 4 being minded to give the thing to #, the declaration of d's 
will to that effect, communicated to # and assented to by him, 
should pass the property without more. The case is by no means 
uncommon. A lends Ba book which is much more useful to 2 
than to 4, and some time afterwards says or writes to B,‘ You will 
make better use of it than I should, so pray keep it.’ Surely this 
is enough. And the rule must be the same if B is holding the 
thing as 4’s licensee or servant, though in this case there will be 
a change of possession as well as property. 

If the thing is held by a third person, it seems that the rules as 
to what amounts to ‘constructive delivery’ in the case of a sale, for 
the purpose of satisfying the Statute of Frauds, will be applicable. 
Delivery will be complete, and the gift irrevocable, when the cus- 
todian either delivers the thing to the donee or agrees at his request 
made with the donor’s authority, to hold it for him instead of for 
the donor. In the possible case of the like request being made by 
the donor, it would seem that the donee’s general assent to the gilt 
would be sufficient without his express concurrence in the request 
to the bailee or custodian. : 

The actual facts of Cochrane v. Moore presented a ease of the kind 
last mentioned (25 Q. B. Div. at p. 59), complicated by this. that the 
subject of the gift, not being the whole chattel, but an undivided share 
of it, was incapable of manual delivery. The actual decision (//. at 
p- 73) was on the ground that, whatever view were taken of this part 
of the transaction, the plaintiff, who claimed under a subsequent bill 
of sale, was intended by the donor to take, and, being informed 
of such intention, did take whatever passed in respect of the share 
in question, only as a trustee for the defendant. 

In the case of 4 making a gift of chattels by deed to B and 
retaining the custody, it may be asked in what capacity he holds 
them before B claims delivery. It would seem that he makes him- 
self a bailee at will, and that 4 and # have concurrent rights of 
action against any trespasser. 

Where 4’s chattel is held adversely by a third person without 
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colour of right, it seems clear that 4 may authorize B to retake the 
thing as 1's servant, so far as himself could lawfully retake it ', 
though B is not 4's servant generally. And it would seem that 4, 
if so minded, may no less authorize # to keep the thing, when ro- 
taken, for himself. Brian C.J. seems, however, to have held that 
the owner out of possession had a mere right of action which could 
not be released by parol even to the person in possession. ‘The 
property is divested by the taking, and then he |the true owner] 
has only the right of property, and so the property and the right 
of property is not the same. Then if he had only a right this gift 
is void, for one cannot grant one’s right: 6 Hen. VII, 8, 9, pl. 4, 
ef. 10 Hen. VII, 27, pl. 13, where Keble (a serjeant who never be- 
came a judge), arguing that the owner of a chattel can give it by 
way of release, without deed, to a trespasser who has taken it, was 
contradicted by Brian. Keble’s view on this point seems to be 
allowed in Shepp. Touchst. 240, 241, where, however, it is possible 
that the word ‘give’ is to be read as confined to grants by deed. 
Cf. Mr. J. B. Ames’s papers on ‘The Disseisin of Chattels’ in 
Harvard Law Rev. iii. 23, 313, 337- 

I do not understand any part of the judgments delivered in the 
Court of Appeal to deny that a parol gift may be perfected by 
subsequent delivery or authorized entry into possession by the 
donee (I avoid the word ‘taking’ as having a technical meaning 
in the law of theft), or that it may be effectual in a case where the 
donee is already in possession, or that delivery by attornment may 
be as good in the ease of gift as in the case of sale. But if there 
were any passage conveying such a meaning, I should humbly 
doubt, for the reasons above given, whether it could be sustained. 

The wisdom of the sort of people who sneer at what they call 
‘academical’ learning is well illustrated by the fact that Mr. Mait- 
land’s researches on Seisin, published partly in this Review and 
partly by the Selden Society, were turned to excellent practical 
account by the Lords Justices (25 Q. B. Div. at p. 65). 

My learned friend Mr. H. W. Elphinstone, with whom I have 
pleasantly and profitably discussed the subject at many times, 
allows me to say that he agrees generally in what I have here set 
down. He is also good enough to add the following remarks of his 
own. I ought to say that another learned friend whom I have 
consulted declines to admit the first step in the argument, and 
thinks that the utmost effect of the parol gift, considered as a 


' Blades v. Higgs, 10 C. B. N.S. 713, goes very far in justifying forcible recaption ; 
but the old law did not allow it, save on fresh pursuit. See Britton, ed. Nicholls, i. 
57, 116, according to which the violent recaptor, though not liable to an appeal of 
robbery, was a trespasser, and lost his property in the goods. 
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licence to take possession, would be to enable the donee to bring 
possessory actions against a stranger ia the donor's name without 
objection on the score of maintenance. 

FREDERICK POoLLock. 


The reader who has thoroughly grasped the idea that ‘seisin’ 
originally meant ‘ possession, will observe that the Common Law 
rules as to the transfer of the ownership of land and chattels are 
nearly identical, subject to an exception, which I shall not discuss, 
where land was transferred by a fine. 

In both cases, the owner in possession transferred the ownership 
by delivering possession of the property, though in the case of land 
this is disguised to modern ears under the phrase ‘ livery of seisin.’ 

In both cases the owner out of possession could transfer the 
ownership to the person in possession by a release. The reversioner 
could transfer to the tenant for life in possession, the freeholder to 
the tenant for years, the disseisee to the disseisor, the owner of 
goods to his bailee or to a trespasser by a release. 

In both cases the owner out of possession could not effectually 
transfer the ownership to a stranger without the concurrence of 
the person in possession. A freeholder seised of a reversion, or 
seised in possession subject to a term, could not effectually transfer 
the land without the assent of the person in possession, if he 
granted the reversion the attornment of the person in possession, 
whether a freeholder or a termor, was necessary, and where he was 
seised in possession subject to a term the concurrence of the termor 
in his feoffment was necessary. The owner of goods in the posses- 
sion of a bailee could not transfer them without his consent. 

If a man purchased land or goods, and paid his purchase money 
before possession was delivered to him, he was unable to obtain 
the land or the goods themselves, and his only remedy was an 
action for damages. 

HowarpD W. ELPHINSTONE. 








REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. ] 





The Law of Scotland relating to Notaries Public, with Forms of 

Instruments. By Joux C. Murray. Edinburgh: William Green 

& Sons. 1890. 8vo. vii and 354 pp. 

Ix Scotland, notaries public have important duties to perform in connexion 
with the perfecting and recording of titles to land. 

Formerly upon every transmission of the feudal title, the infeftment, or 
seisin, of the new tenant was effected by delivery of the symbols of posses- 
sion upon the ground of the land. The facts were set forth in a notarial 
instrument, and this had to be recorded, within sixty days, in the Register 
of Sasines, otherwise the infeftment became a nallity. By a statute of the 
year 1845, the symbolical delivery was dispensed with ; and, by a fiction 
upon a fiction, the seisin was effected by the recording of a notarial instru- 
ment in the Register of Sasines. In 1858 the procedure was further 
simplified. Where a proprietor, who was himself infeft, conveyed the 
estate to another, it was made competent, instead of extending and record- 
ing a notarial instrument, to record the conveyance itself, to the effect that 
the new proprietor became ipso facto infeft or seised. These enactments — 
which have been much commended, and are indeed not without the merit of 
ingenuity—were supplemented (in 1874) by other simplifications of the 
feudal title; with the result that, for dealing with estates of considerable 
value, the Scotch system of title, affording as it does great security, is not 
unsatisfactory. It is perhaps as simple as a system of titles, based upon a 
record of the whole facts of investiture and transmission, can be made. 

By the reforms above mentioned, the instrument of sasine in the case of 
an ordinary conveyance was dispensed with ; but notarial instrrments are 
still useful and necessary to complete certain links of title. For instance, 
in the case of death. Formerly, in succession to land upon death, it was 
(generally speaking) necessary to carry through a service—a proceeding 
similar to the inguisitio post mortem formerly used in England on the 
succession of a tenant in capite. This was followed bya notarial instrument 
which was recorded in the Register of Sasines. The procedure has been 
simplified, but the intervention of a notary is still necessary. Again, where 
the ‘ personal title’ to land—that is to say, the right completed in every- 
thing but ‘infeftment’—is deduced through documents which are unregis- 
tered, the chain of title is completed by extending and recording a notarial 
instrument setting forth the substance of these documents. It is true that 
in all these cases the notarial instrument is, in effect, a mere ex parte 
statement of the title. Put it is made on the responsibility of an officer of 
the Courts who hes seen the documents, and is by his office accustomed to 
exactness, 

The attempts which have been made in England to provide, in a system 
of registered titles, for the cases where, in Scotland, the intervention of a 
notary is used, have certainly not arrived at a better method. In Lord 
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Cairns’ Act of 1875 (38 & 39 Vict. c. 87, s. 41) there is, in the case of suc- 
cession on death, only the rough expedient of making the Registrar a judicial 
authority to determine who is to be registered. The Bill of last year pro- 
vides the still rougher expedient of carrying the legal title to land, not- 
withstanding testamentary disposition, by the grant made by the Probate 
Court of the personal estate. In the case of a series of unregistered con- 
veyances, it does not appear that anything better has been devised than a 
‘ rectification’ of the Register, which is merely an action (of adjudication in 
implement as the Scotch lawyers would call it) in the disguise of a summary 
proceeding. But it is perhaps a waste of time to refer to the abortive 
attempts made in England—where we have long since advanced to the stage 
of founding title upon possession—to revert to the fossil types of which the 
Scotch system is an interesting survival. Let us hope that a better solution 
of the English problem may be found. 

The interest of Mr. Murray's book, from an English point of view, will be 
found in the variety of the cases in which the intervention of a notary is 
still found necessary as a connecting link, if you must have a perfect chain 
of recorded title. To the Scotch conveyancer it is a useful compendium of 
all that relates to the completion of title, in the sense of converting the 
‘ personal ’ title into a completed real right. 

The chapter upon Bills of Exchange contains much that is common to 
English and Scotch law; and may be particularly recommended for the 
study of banking apprentices, as containing a succinct account of the princi- 
ples of the instruments with which they have practically to deal. 

The book might have been improved by a little more care in the final 
revision. Thus the opening sentence on p. 42 is so involved as to be hardly 
intelligible. On p. 265 it is suggested as a competent course for the 
adjudger, in all cases, to complete his title by recording the extract decree 
of adjudication with warrant of registration thereon in the appropriate 
Register of Sasines. This surely would not be so where the person 
whose right is adjudged is not infeft. But as the proper course in that 
case is immediately pointed out, the suggestion cannot lead to any practical 
mistake. R. C, 





Gaii Institutionum inris civilis commentarii quattuor, with a translation 
and commentary by Epwarp Poste. Third Edition. Oxford: 
Clarendon Press. 1890. 8vo. xviii and 685 pp. 


THE present edition of this useful work is superior to its predecessors 
mainly in the index, which now leaves little to be desired. Mr. Poste 
observes in his preface that it differs from them also, ‘not only by various 
corrections and additions, and by adjustment of the translation and com- 
mentary to the new readings obtained from the reexamination of the 
Veronese MS. by Studemund and the critical labours of Krueger ; but also 
by omission from the Commentary of much that seemed unnecessary to the 
purpose of giving to the student a commanding though general view of the 
principal branches of the Roman Civil Law.’ We are disposed to think that 
it would have been well if it had differed from them in these respects even 
more than it does, and that the work of re-editing has in fact been some- 
what perfunctorily performed. 

Firstly, in respect of the text. Mr. Poste appears to be of opinion that 
the last word that could be said on this matter was said by Krueger and 
Studemund thirteen years ago, and (so far as one can judge from his preface) 
he is unaware that valuable corrections and additions to the text then issued 
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by the two conjointly were published by Studemund in 1884. In the years 
1878 and 1883, says Studemund, ‘acriter intenta oculorum acie nonnul- 
lorum locorum desperatorum lectionem nuperrime perticere potui, in aliis id 
certe discernere potui, utrum id quod aut a nobis aut ab aliis viris doctis 
divinando coniectum esset in codice extare potuerit necne. Atque utinam 
saepius coniecturae tot laboribus excogitatae codice contirmatae essent !’ 
Among corrections which should have now been made in Mr. Postes text 
are the following:—i. 74‘ duxerit ’ should be ‘ dixerit*: 7. 77 ‘item’ should 
be ‘itaque*: #4. 182 ‘amittit’ should be ‘amittet’: ii. 47 *idque ita’ should 
be ‘id ita’: 7. 82 ‘accepit’ should be ‘accipit’: 7. 151 ‘ nihilo’ should be 
‘non ideo’: #. 151 a * quid ergo est" should be ‘sit quid (ergo !)*: in iv. 
62 the MS. knows nothing of the last five actions said (in italics, be it ac- 
knowledged) to be denae fidet : iv. 170 *sponsiones non faciat spons'onumve 
indicia non aceipiat " should give * facit’ and ‘sponsionis’: *. 178 ‘aliqua’ 
should be ‘alia’: #. 181 ‘religio iniungitur * should be * religioni iungitur.’ 
It may be said that these are small matters, and perhaps (except in i. 74) 
they make little difference in sense ; but, nevertheless, no edition of Gaius 
can be considered up to date whose text does not embody the latest asecr- 
tained readings of the Veronese palimp-est. 

In the second place, we cannot help thinking that the book would have 
been improved by the omission of those passages in the Commentary in 
which the editor diverges into the by-paths of abstract jurisprudence. No- 
thing, we suppose, is more certain, than that Gaius can be thoroughly 
understood by a reader who knows nething of Austin or his ways of looking 
at law ; indeed, an opinion may be hazarded that sometimes Austin is abso- 
lutely a stumbling-block and obstacle to an intelligent reading of a Roman 
legal writer. Still less useful are the references to Aristotle’s Ethics and 
the Syllogism, which (we may be thankful) are not so numerous as the in- 
terpolated passages dealing with Right. Duty (always called Obligation), 
Sanction, Title, and so forth. We should be very much surprised to find 
that one English student of Gaius out of fifty has any knowledge of logic. 
Those who have may perhaps discover that it throws an unexpected light 
ov legal phenomena (p. 10), on conditions (p. 362), on the ‘relation of 
Institutions to Rights’ (p. 22), cr on the time-honoured distinction between 
rights acquired through titles and rights acquired ex leye immediate (p. 183) ; 
those not so blest will probably understand their Gaius fairly well without 
it. A distinguished Oxford professor has said that the possession of the 
Syllogism (in conjunction with original sin) is what distinguishes man from 
ra (oa, and therefore it must be a good thing: we merely submit that it 
(and Austin and Aristotle) is out of place in a commentary upon a writer 
who wants so much real exposition as does Gaius. 

The commentary proper does not appear to have been subjected to much 
alteration, and it fully deserves, as a whole, the great esteem in which it has 
been held since its original publication. Many of the notes are quite 
excellent, and always have been so. Nevertheless, we feel bound to say 
that there are others among them which we hoped Mr. Poste would have 
reconsidered when a new edition of his work was called for, or which, 
whether old or new, we cannot regard as accurate or sufficient to the 
purpose. The ghost of Savigny’s fantastic theory as to mutuum—nexum— 
execution—slain over and over again, not least effectively by Savigny’s 
admirer Puchta,—stalks repeatedly across Mr. Poste’s pages, where it gravely 
poses as a thing of sotid flesh and blood, whose truth and reality are indis- 
putable (e.g. pp. 330, 346, 388); in the second of these passages Gaius’ own 
statement (iv. 21) that manus ‘niectio was the proper proceeding on all 

















XUM 


Oct. 1890.) Reviews and Notices. 455 


judgment debts is by implication treated as unde-erving of credit. We 


might indeed show by other examples (e.g. p. 40g) that the fascination which 
this great writer exercises over Mr. Poste is too great to allow of any 
criticism even in matters where criticism is now admitted to have had the 
best of it, but want of space demands that we shall proceed to point out 
minor notes which stand in need of correction or re-statement. The evidence 
that the exceptio doli was introduced by a praetor named Cassius (p. 140) 
is of the flimsiest description, and Haenel has as good as proved that it was 
the work of Gallus Aquilius: Mr, Poste can hardly have read the additions 
and corrections (p. xxvii) to the late Professor Muirhead’s Roman Law. A 
usufructuary would soon have found out to his cost (Dig. 7. 1. 10) that 
‘silva caedua’ is not ‘timber,’ as it is rendered on p. 156; and most 
readers will rub their eyes on seeing Traditio coordinated with Mancipatio, 
&e. as a‘ Title by Civil Law’ (p. 158)—which indeed Mr. Po-te himself 
seems to have thought better of in his index (p. 682). On p. 190 we have 
without comment the statement (based on a Tribonianism in Inst. ii. 1. 41) 
that Traditio was a recognised mode of conveyance at the date of the Twelve 
Tables, which, whether true or not, is irreconcilable with the Commentary 
on p. 162. The determination of res maneipi (p. 158) is nothing short of 
absurd, being based on the assumption that horses and oxen have more * in- 
dividual, character" than sheep or swine: it further describes the latter 
animals as ‘ fungible things,” though how ‘fungible’ pa ses our comprehension, 
The note on power of sale in mortgave (p. 195) is misleading: Javolenis is 
speaking of pignus gua pignus, Ulpian of pignus alter the extension to it 
of the rules and rights of hypotheca. The number of witnesses required for 
a will (as Justinian tells us in the passage to which Mr. Poste refers) was 
derived from the Edict, not from the Civil Law (p. 207). Why deres should 
always be rendered ‘ devisee ’ is an unsolved mystery. The note on ii. 147 
lays down as true of all capit/s deménutioa rule which applied to ¢.d minima 
only. On p. 240 Mr. Poste remarks, ‘of Roman testators Justinian says 
rather crudely, “ most parents disi.herit or pretermit their children without 
any cause’’’: the statement would not appear so ‘crude’ if * plerumque’ 
were taken not with * parentes,’ but with ‘ sine causa,’ to which it obviously 
belongs. On the same page there is a most misleading statement about the 
lex Faleidia and the quercla inofficiosi. On p. 265 the date of the lee 
Voconia is ‘ supposed to have been’ B. c. 169: thirty-four pages later it is 
unhesitatingly given as B.c. 168. We are unaware of the authority upon 
which it is stated (p. 264) that the Epistola Hadriant superseded the /ex Furia 
de Sponsu: it is commonly believed that they related to different forms of 
suretyship. Finally, we may doubt whether Mr. Poste is correct in saying 
(p. 454) that * relative negligence, like ew/pa lata, is now generally assimilated 
to intentional wrong’: certainly the Roman lawyers themselves furnish no 
justification for so treating it. These criticisms are suggested by the com- 
mentary on the first three books of the text: only want of space debars us 
from indicating passages in the last part of the volume which would appear 
to be equally susceptible of improvement. 





Commentaries on the Present Laws of England, By Tuomas Brett, In 
two volumes. London: William Clowes & Sons, Ld. 18go. 
8vo. evi, xxiii and 1233 pp. 

Ir is in vain to expect catholicity of legal knowledge in any man of less 
calibre than Blackstone. No man can hope to be absolute in all the numbers 
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of English law. The most he can aspire to be is an authority in one or more 
provinces of our law. Se that we open Mr. Brett's volumes without expect- 
ing too much. We must say at once that we find even less than we expected. 
It is impossible to deal with such a subject as* Executors’ in five short pages, 
or with * Costs’ in three, and it is not fair to claim that an adequate repre- 
sentation of ‘ Deceit’ is given by a statement of Smith v. Chadwick, followed 
by a statement of, and some cuttings from the judgments in, Merry v. Peek, 
It would have been well to refer at least to the character of the action, and 
to its bearing on the prospectuses of com; anies, if not also to the reasoning 
udverse to the decision in Derry v. Peek. Of course we cannot expect to 
have all points summarised in some twelve hundred pages, but it would be 
fur more to the purpose to give in general terms the nature and bearings of 
the action of deceit than to adopt the easy course of quoting from one or two of 
the leading cases of modern times under this head. We find it difficult to 
understand a statement of Mr. Brett’s about churchwardens: he writes that 
they ‘can on/y dispose of the church goods, and the consent of the parishioners 
and the leave of the ordinary és strictly required.’ Apart from the grammar 
of this sentence, we are puzzled to know, whether or not it means that 
churchwardens alone can dispose of the church property. Or does he mean 
that churchwardens can only dispose of church goods with the ccnseut of the 
perishioners, the leave of the ordinary being also required! We are sur- 
prised to find that in dealing with the subject of nuisance, to which Mr, 
Brett devotes two pages, he does not give the often-quoted definition of a 
private nuisance from Walter vy. Se/fe, though he is very exact in distinguish- 
ing public and private nuisances as was done in Soltau v. De Held. This 
we expect to find in a book designed for students who desire ‘to obtain 
within a reasonable compass a statement of the present laws of England.’ 
If two pages are allotted to a statement of Vagliano’s act:on against the 
Bank of England, surely it shows some want of proportion to give no more 
space to the important subject of master and servant. It would have been 
well to warn the student reader of the fact that Vagliano may lose his judg- 
ment in the House of Lords, and after all his case, though it raises a very 
interesting point upon the Bills of Exchange Act, can hardly be said to lay 
down any new principles of law. We have searched in vain through Mr. 
Brett's pages and index for any trace of that curious tenure which is known 
as customary freehold. Although there is substantial truth in Bishop 
Wilberforce’s dictum about Convocation, that it can talk as much as it 
pleases, but can do nothing, we think that this assembly deserves something 
more of notice than Mr. Brett awards to it. He says in a footnote that it 
has ceased to exercise any legislative powers, without noticing that for a long 
series of years, from 1721 to 1858, it was altogether in abeyance. And if it 
is necessary to state that an archdeacon must be a man of twenty-five at least, 
surely it would have been well to give the minimum age for a bishop, which 
is thirty. If reference is made to Phil/limore vy. Machon (1 P. D. 488), it 
should also be made to Re A. B., Clerk (11 P. D. 56). We doubt the necessity, 
in a book for students, of giving such details as the five kinds of deans, and 
we doubt the wisdom of giving for such readers long lists of cases more or 
less bearing upon the subject-matter of the chapter. How can a learner be 
expected to look up the twenty-four cases on the Settled Land Act which Mr. 
Brett appends to his chapter on settlements, or the twenty-six cases ‘which may 
be us-fully consulted on the subject of charities’? Apropos of citing cases, 
we must take exception, not only to a decision being dubbed ‘ reluctant,’ but 
also to the constant practice of referring to the ‘ Weekly Notes,’ and even to 


the ‘Times’ Law Reports, and Brett's ‘Leading Cases.’ Surely all these 
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Jast-named decisions are chronicled elsewhere. We have noticed several 
instances of carelessness in correcting proofs. One of the most flagrant is in 
the résumé which Mr. Brett gives of the Mortmain Act, 1885, where by a 
copyist’s error in leaving out more than two lines of sect. 6 (2) absolute non- 
sense is made of a sentence. It is hardly correct to say, with Mr. Brett, that 
Lord St. Leonards’ will gave rise to litigation. It was the absence of his 
will which gave rise to litigation. We have dwelt long enough on the faults 
of this book. We would say, in conclusion, that Mr. Brett's stat-ments of 
law are, generally speaking, clear and good. And we think his plan of 
citing in the main modern cases, which are not only more accessible, but also 
more readable and more intelligible than older decisions, is Cistinctly to be 
commended, 


The Law of Trade Marks, §e. By Wewis Boyp Sepastiax. Third 
Edition. London: Stevens & Sons. 18yo. vo. Ixxii and 
724 pp- 

Mr. Sepastian’s standard work on trade marks now appears in a third 
edition, with an increased bulk of more than 150 pages. The increased 
bulk is due, to the extent of about sixty pages, to the mass of decided cases, 
English and American, which have accumulated during the last six years ; 
and, for the rest, consists of the addition of much inevitable matter to the 
appendices. To this latter part of the volume are now transferred the 
‘International arrangements, which were inserted, probably by reason of 
their late appearance, in the preliminary matter of the second edition. The 
most important addition consists of the Merchandize Marks Act, 1887 
(which repealed the inefficient and hardly intelligible Act of 1862), with 
the consequential Customs Regulations and General Orders. These form, 
having regard to section 103 of the Patents &c. Act of 1883 and the exist- 
ing intervational arrangements, an important and interesting code for 
industrial protection. The countries who have acceded to these international 
arrangements now include Belgium, France, Italy, Portugal, Spain, Sweden, 
and Norway, Switzerland and the United States of America. The continued 
abstention of Germany is a fact to be noted. It is a policy that may suit a 
certain class of manufacturers, but whether it makes for the permanent 
reputation or benefit of German industries, is at least questionable. 





We have also received :— 

A Treatise on the law of Estoppel and its application in practice. By 
MELVILLE M, BicrLow. Fifth edition. Boston, Mass.: Little, Brown & 
Co. 1890. La. 8vo. lix and 791 pp.—There is a new chapter in this edition 
on estoppel by negligent conduct without express representation. The fact 
that it is the fifth edition, and published only three years after the fourth, 
is more eloquent than any critical commendation of ours could be. 


A Treatise on Private International Law, with principal reference to its 
practice in England. Third edition. By Joun West.akr, Q.C. London: 
Sweet & Maxwell, Lim. 8vo. xxvi and 382 pp.—The Preface to the third 
edition of this well-known work states that ‘the English authorities are 
brought down to date, but the scope and plan of the work are not altered.’ 


The Law of Arbitration, $c. By W. Ovrram Crewe. London: W. 
Clowes & Sons, Lim, 1890. 8vo. xxxviii and 119 pp. 
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The Law Relating to Public Statutory Undertakings, comprising Railway 
Companies, Water, Gas ana Canal Companies, Harbours, Docks and Piers, 
de. By J. B. Srreer. London: Stevens & Sens, Lim. 8vo. xvi and 
228 pp. 

The Law relating to Apprentices. By Evans Austix. London: Reeves 
& Turner. 1890. 8vo, xvi and 216 pp. 

An Iistorical Sketch of the Equitable Jurisdiction of the Court of Chancery 
(being the Yorke Prize Essay of the University of Cambridge for 1889). 
By D. M. Kerty. Cambridge University Press. 1890. 8vo. vi and 
303 pp. 

History of the Court of Chancery and of the rise and development of the 
doctrines of Equity. By A. H. Marsn, Q.C. Toronto: Carswell & Co. 1890. 
8vo, vill and 140 pp. 

The Stamp Duties on Sea Insurances. By E. K. Auiex. London: 
C. & E. Layton. 1890. 8vo. 139 pp. 

Graeco-Roman Tustitutions, from anti-evolutionist points of view. By 
Emin RKeicn. Oxford: Parker & Co. 1890. 8vo0, 100 pp. 

American and English Railroad Cases, Vol. XLI. Northport, Long 
Island, N. Y.: Edward Thompson Co, 1890. La. 8vo. viii and 737 pp. 

The Confirmation of Eaecutors in Scot’and, according to the Practice in 
the Commissariot of Edinburgh By J. G. Currie. Second Edition, 
Edinburgh: W. Green & Sons. 1890. 8vo, xii and 372 pp. 
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NOTES. 





It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. 80 sent. 





Coxe says, Co. Lit. 18 b, ‘ Note, that in some places chattels as heirlooms 
(as the best bed, table, pot, pan, cart, and other dead chattels moveable) 
may go to the heir, and the heir in that case may have an action for them 
at the common law, and shall not sue for them in the Ecclesiastical Court ; 
but the heirloom is due by custom and not by the common law.’ I should 
be obliged if any reader will inform me of any instance of heirlooms existing 
at the present day, other than the ancient jewels of the Crown. To avoid 
confusion, I ask only as to heirlooms in the strict sense of the word, i.e. as 
to chattels which devolve on the heir by custom, not as to chattels which 
devolve on the heir by the common law. 

H. W. Evpurystone. 





Every few months produces decisions which develop the principles of 
private international law as understood by English Courts. 

The judgments however, recorded in the recent Law Reports with 
reference to the conflict of laws, are at least as remarkable for what they 
do not, as for what they do, determine. 

The judges who decided the case of Cochrane v. Moore, 25 Q. B. Div. 57, 
were so occupied in investigating the principles of the law of England 
governing the gift of chattels by word of mouth, that they forgot to con- 
sider the equally interesting question, whether the case was, according to 
the principles of English law, governed by the territorial law of England 
(lex domicilii), or by the territorial law of France (dex situs). There is a 
good deal to be said for either opinion. The donor and the donee were 
(we may presume) both domiciled in England. The gift, on the other 
hand, took place in France, and the horse of which a share was given was, 
at the time when the present was made, in France. Now there is authority 
in the way of general dicta for asserting that the valid assignment of a 
chattel depends on the lea domicilit of the assignor. But these dicta refer 
to general assignments, e.g. in consequence of death, or marriage, and there 
is, it is believed, no English case definitely ruling that the gift or sale of 
an individual movable depends for its validity on the ler domicilii. On 
the other hand, there is the authority of some of the weightiest writers 
on private international law, such for example as Savigny (s. 366, Guthrie's 
Translation, p. 174) and Westlake (3rd ed. p. 164), for asserting that the 
validity of such a gift is determined by the /ex situs, and there are English 
cases which point in the same direction. It is therefore maintainable that 
the question really calling for decision in Cochrane v. Moore was one which 
the Court never considered. No student of English law can regret that 
three of our most eminent judges have solved an interesting legal problem 


VOL. VI. Ti 








160 The Law (Quarterly Review. (No. XXIV. 


as to the transfer of chattels. But every one interested in legal theory 
must hope that the right in an eighth of the horse, * Kilworth,’ may be 
referred to the House of Lords, and that their Lordships may then answer 
the most interesting enquiry whether the assignment of a chattel is governed 
by the dew domieil/i of the owner, or by the /ea situs. 


Colonial Bank v. Cady, 15 App. Cas. 267, might well appear to a reader 
of the head-note to decide an important question as to the choice of law, 
and to determine that the legal effect of certain transactions taking place 
in England with regard to the certificates of shares in a New York Company 
were governed wholly by the law of England without reference to the law 
of New York. It is more than possible that the House of Lords would, 
had it been necessary, have laid down this doctrine; but in fact the case 
decides nothing of the kind, for it is clear that their Lordships held the 
law of New York to be in substance, as regarded the matter in hand, the 
same as the law of England. The point actually decided is noted below, 
p- 466. 


Vadala v. Lawes, 25 Q. B. Div. 310, decides nothing new, for it simply 
follows Abouloff v. Oppenheimer, 10 Q. B. Div. 295. But it adds additional 
weight to the principle first clearly established by Abouloff v. Oppenheimer, 
that where an action is brought in England to enforce a foreign judgment 
by A against .Y, the latter may raise the defence that the judgment was 
obtained by the fraud of A, even though the frau! alleged is such that it 
cannot be proved without re-trying the questions adjudicated upon by the 
foreign Court. This principle is one of extreme importance. It contravenes, 
or at any rate greatly limits, the effect of ‘a long line of authorities 
including Bunk of Australasia v. Niass (16 Q. B. 717), Ochsenhein v. 
Papelier (L. B., 8 Ch. 695), and Cammell v. Sewell (5 H. & N. 728), all 
recognising and enforcing the general proposition, that in an action on 
a foreign judgment you cannot re-try the merits’ (per Lindley, L. J. 25 
Q. B. D. p. 316). That the now established doctrine will in particular 
instances protect defendants from injustice is indisputable, but that it 
will on the whole promote justice is open to serious question. The 
respect paid to rights acquired under foreign judgments is simply one 
application of the very beneficial canon which lies at the basis of private 
international law, that rights acquired under the law of one civilised state 
ought to be recoguised in all other states; and the introduction of any 
practice lessening the extra-territorial validity of rights acquired abroad 
is in itself a serious evil. Moreover, it is hard to see why an English 
Court should be deemed more competent to decide whether a fraud has or 
has not been committed in an action before an Italian Court than the Italian 
tribunal itself. On public grounds it is greatly to be desired that Vadala 
v. Lawes should be carried to the House of Lords. The idea will some day 
occur to the public, that when the decision of a private case establishes 
principles of immense public import, there ought to be some means pro- 
vided on behalf of the State for ensuring an appeal to a Court whose 
decisions are final. 


Warter v. Warter, 15 P.D. 152, taken together with Scott v. Attorney- 
General, 11 P. D, 128, clears up an important point as to the extra- 
territorial effect of divorce. 

(1) A decree of a foreign Court, in the particular instance an Indian 
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Court, which does not absolutely dissolve a marriage until the lapse of 
a certain time cannot be treated as a divorce in England till that time 
e.g. six months has elapsed, and a marriage therefore in England between 
the respondent and the co-respondent celebrated before the lapse of six 
months is invalid. (Warter v. Werter.) 

(2) A decree, on the other hand, of a foreign Court which absolutely 
dissolves a marriage but restricts the capacity of the guilty party to re- 
marry imposes upon such party a penal status, and in its penal character is, 
according to a well-known rule, not entitled to extra-territorial recocnition. 
Hence the re-marriage of the guilty party in England in contravention 
of the decree granting the divorce is valid. (Scott v. Attorney-General.) 


The really important decision with regard to the conflict of laws is 
Gibbs v. Société Industrielle §¢. 25 Q.B. Div. 399. The Court of Appeal here 
distinctly lays down the principle that a party to a contract made and to be 
performed in England is not discharged from liability under such contract 
by a discharge in bankruptcy or liquidation under the law of a foreign 
country in which he is domiciled. There is much to be urged in favour of 
this doctrine (see Dicey, Pomicil. pp. 355, 356) though expressions may 
perhaps be found in English cases which favour a different view. 

ut on speculative grounds it is difficult to accept the view of Lord Esher 
that the rules of the bankruptcy law existing in a country by the law 
whereof a contract is governed are part of the contract (see judgment of 
Esher M.R., 25 Q. B. D. 405). If this were so the consequence would 
seem to follow that the rights and liabilities of the parties to a contract are 
to he determined by the bankruptcy law in force at the time when the 
contract is made, a conclusion which in England, where a l’ankruptey Act 
never remains in force for more than ten years, would lead to results as 
practically inconvenient as they are theoretically unsound. 


The judicial legislation based on the Income Tax Acts grows steadily and 
quickly. Colquhoun v. Heddon, 25 Q. B. Div. 129, and the Gresham Life 
Assurance Society v. Styles, 25 Q.B. Div. 351, each affirm the judgments of the 
Queen's Bench Division and meet attempts of life assurance societies to elude 
the grasp of the income tax. The points decided are not of wide importance, 
but the cases suggest two reflections. The one is that the. Income Tax Acts, 
which were in substance drawn under different commercial circumstances 
from those of the present day, require remodelling in order to meet modern 
systems of insurance. The second is that the decisions under the Income 
Tax Acts and the House Duty Acts curiously illustrate the truth of the 
principle, well known to students of comparative jurisprudence, that a change 
in procedure may be equivalent:to a change in substantive law. It is 


just sixteen years since questions arising under these statutes were first 


habitually brought before the Courts of law, yet the mere fact that the rights 
of tax-payers and the Crown have even for so short a time been the subject 
of regular judicial determination has developed something like a new depart- 
ment of revenue law. 


The Governors of Charterhouse School vy. Lamarque, 25 Q. B.D. 121, 
determines that the Charterhouse is not a charity school, and cannot there- 
fore, as such, escape from the payment of house duty. The decision is fully 
in aceordance with common sense, and disposes of the almost_absurd con- 
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tention that a school ‘once a charity must always be a charity.” From 
a public point of view it is most desirable that exemptions from house 
duty should be limited rather than extended. The public would in many 
ways gain a creat deal if these in common with most exemptions from 


taxation were abolished: People are so led by words that the fact of 


taxes being nominally paid to the Crown fosters the delusion that the nation 
has some interest adverse to the revenue. Were it not for this delusion 
every one would see that the exemption of A from payment of a tax means 
the imposition of an additional tax upon B, C, and PD. 


The Queen v. Poul, 25 Q. B.D. (C.C.R.) 202, deserves the careful study 
of the hasty philanthropists whose efforts passed the Criminal Law Amend- 
ment Act, 1885. For the sake of placing a check on an admitted evil they 
violated a fundamental principle of law, not to say of common sense. The 
statute makes the guarantees for the truthfulness of evidence depend upon 
the nature of the offence charged. The general principle of English law is 
that all evidence must be given on oath, or under some guarantee thought 


to be equivalent to an oath. The Act of 1885 provides that in the case of 


a particular offence evidence may be received, though not given upon oath, 
by a child incapable of understanding the nature of an oath, that is by a 
person whose evidence, according to the ordinary principles of law, cannot 
be relied upon. It is perfectly clear that ouly two courses were rationally 
open to a legislator. He might adhere to the received view that evidence 
given by a person too young to understand the nature of an oath cannot be 
trusted, and therefore ought not to be received. He might adopt the view 
that where a child is ‘ of sufficient intelligence to justify the reception of the 
evidence and understands the speaking of truth,’ the child’s evidence should 
be received and taken for what it is worth; this seems to have been the 
sensible opinion or practice of Hale. The reformers of 1885 despised logic, 
and enacted that a man might be convicted of a particular offence on what 
the law held in principle to be inadequate evidence. The Queen v. Paul 
shows how anomalous and self-contradictory are the results of unreasoning 
legislation. 

X is indicted under the Criminal Law Amendment Act, 1885, s. 4, for 
an attempt to have carnal knowledge of a girl not thirteen years old, and is 
also indicted in another court under 24 & 25 Vict. c. 100, s. 52, with an 
indecent assault upon her. The unsworn evidence of the girl is received 
under the 4th section of the Act of 1885. It does not establish the first, 
but does establish the second charge. But on the second charge unsworn 
evidence is, as the Court for Crown Cases Reserved holds, not receivable. 
The consequence follows that A’s statements both are, and are not, evidence ; 
they can be, and they cannot be, relied upon. X escapes punishment. 





In one department of human conduct the ethics of the Courts are far 
higher than the morality of ordinary life. The judges condemn with the 
utmost severity attempts to corrupt agents which under the name of com- 
mission, perquisites, and the like, are tolerated, if not sanctioned, by men of 
business. The facts of the Mayor de. of Salford v. Lever, 25 Q. B. D. 363, 
are complicated, but the principles it enforces are clear and admirable. 
Every penny gained by an agent in fraud of his employer under whatever 
name and in whatever form, is the money of the principal and may be 
recovered by him; and in addition to this the principal may recover, either 
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from the agent or from the other parties by whom the agent has been cor- 
rupted, damages for the fraud by which the employer has been injured. 


In Athinson v. Bradford Building Society, 25 Q. B. Div. 377, the Court 
of Appeal determined two points. The one point that certain money was 
not repayable by the society till the borrower had produced a particular 
book depends upon the terms of the particular contract and is of general 
importance in one respect only, namely, that taken together with the 
language of the judges, it must increase the doubts entertained by many 
lawyers as to the soundness of the principle supposed to be established by 
Pott v. Clegg, 16 M. & W. 321. The second point which is new and of im- 
portance is that if a creditor dies intestate on the day of a debt becoming 
due to him, and there is no evidence to show whether he died before or 
after the debt became payable, the Statute of Limitations does not run 
against his administrator until letters of administration have been taken 
out. 


The question has for some time perplexed the Courts whether the Institu- 
tion of Civil Engineers is a society whereof the property is appropriated for 
the promotion of education and science, and is therefore exempt from the 
duty imposed by the Customs and Inland Revenue Act, 1885. The difficulty 
of dec'sion arose from differences of view existing among the judges both as 
to the nature of ‘education’ and as to the true character of the Institution. 
The Institution has now established before the House of Lords, Commis- 
sioners of Inland Revenue v. Forrest, 6 Times L. R. 456, that its objects are 
educational. No one will grudge a deserving society its exemption from 
taxation, but it may be doubted whether the public will gain anything by a 
judgment which will be found to extend very widely the exemptions under 
the Act, or, what is the same thing, to limit the area of taxation on cor- 
porate bodies. 





What is calculated to deceive the British public is a question which 
admits of great latitude of opinion, as the opinions of the law lords in 
Eno v. Dunn (15 App. Cas. 252) show. A clergyman once protested against 
all conduct being regulated by the conscience of the ‘weak brother’ In 
like manner the gullibility of the public is not to be measured by the easy 
dupes of the ‘confidence trick. We must take the ideal man of average 
intelligence and experience. What then would be the impression produced 
on his mind by a pictorial advertisement of a cook with a tray of con- 
fectionery on his head, and underneath, * Dunn's Fruit Salt Baking Powder?’ 
It really seems a not unfair inference that he would conclude Mr, Eno’s 
Fruit Salt to be an ingredient in the composition of the baking powder, 
and this conclusion would doubtless be fortified if he happened to know 
that Eno’s Fruit Salt does make a capital baking powder. At all 
events, it was for Mr. Dunn applying to register to prove that his mark 
was not calculated to deceive. Considering the resources of the English 
language, its possible permutations and combinations, there is really no 
excuse for a trader adopting words which can cause any semblance of 
suspicion. In choosing words traders do not yet seem to have realised 
that descriptive words such as * Washerine,’ ‘ Satinine,’ &c. are not registrable 
(Re Meyerstein, 38 W. R. 440; Burland v. Broxbury, 38 W. R. 89). Hart 
v. Colley (38 W. R. 440) conveys a useful warning, that if you register in 
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one class, e.g. a framework with a roll of perforated paper as ‘ machinery,’ 
you cannot sue for infringement in another class, Le. of paper articles, 


Tussaud vy. Tussaud, 44 Ch. D. 678, is a case inter apices juris, Last 
vear the business of Madame 'Tussaud’s waxworks was sold to a Mr. Poyser, 
who sold it to a newly formed company of ‘Madame Tussaud & Sons, 
Limited. We may perhaps assume that this was in truth all one transaction. 
Louis Tussaud, a member of the Tussaud family, who had learnt the business 
and indeed modelled many of the figures on view in the Marylebone Road 
show, was minded (as he was doubtless entitled) to turn his skill to account 
in a new and independent undertaking. A company was formed by Louis 
Tussaud and others, and contracts were made of which the short effect was 
that Louis Tussaud should contract to buy a site for the proposed exhibition, 
and assign his contract to the company, being pad partly in shares, and 
that he should become the paid manager of the company for aterm. It was 
proposed to register the new company as * Louis Tussaud, Limited,’ Stirling 
J. has decided, in an action brought by Madame Tussaud & Sons, Limited, 
that this name, whether intended to mislead or not, would tend to mislead 
the public into supposing the concern to be the same as the plaintiff com- 
pany’s, and that its use cannot be allowed in the circumstances. Louis 
Tussaud could not be restrained from setting up waxworks on his own 
account and in his own name, nor from taking one or more partners under 
the tirm of Louis Tussaud & Co., nor from selling that business to a limited 
company formed for the purpose; nor, perhaps, could the company so buying 
be prevented from making * Louis Tussaud’ part of its name. But in this 
case there was no business of Louis Tussaud in existence. Apart from the 
agreement to put his personal skill at the service of the new company—which 
was a distinct matter—Louis Tussaud attempted, in effect, to sell a mere 
right to use his name. But a man’s right, or rather liberty, to trade in his 
own name is not assignable to the prejudice of third persons. 


In this ‘puzzling world,’ as Mr. Tulliver uscd to call it, there are few 
things more puzzling than rightly assessing damages, in spite of the indis- 
putably sound but somewhat vague propositions which //adley v. Baxendale 
lays down for guidance. Witness the recent case of American Braided 
Wire Co. v. Thomson (44 Ch. Div. 274). The patentee of a fashionable 
bustle finds his patent being infringed, and his bustles undersold. What 
is he to do, for fashions are transient, and hay must be made while the 
sun shines? He lowers his price to meet the competition of the infringer 
in the market. Is he not entitled to treat the loss of profit consequent 
on such reduction as an item of damage against the infringer who has 
forced it on him’? In these last words we have what distinguishes American 
Braided Wire Co. v. Thomson from United Horse-Shoe Co. v. Stewart 
(13 App. Cas. 401). There the patentee lowered the prices of his nails, 
not to meet the infringer’s competition or te minimise damages, but to 
undersell the whole trade and drive them, if possible, out of the market : 
the reduction, in other words, was not the ‘natural and direct consequence’ 
of the infringer’s acts. Van Gelder v. Sowerby Flour Society (44 Ch. Div. 374) 
was the case of a registered proprietor of a patent suing for infringement 
without joining his mortgagee, which Kekewich J. thought fatal. It would, 
as Lindley L.J. said, be a ‘startling and novel’ thing if a mortgagor 
could not protect his property because he could not get his mortgagee to 
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join or pay him off. The recognition of the mortgagor as the real owner 
of the mortgaged property is an early chapter of our legal history, but it 
is good sometimes to be reminded of these elementary equities. 


What does a debtor mean when he executes a creditors’ deed! Dives 
he mean to give his creditors all the property—for better or worse so to 
say-—or only to pay their debts, with a resulting trust for himself of any 
surplus? The Court of Appeal in Cooke v. Smith (38 W. R. 641) took 
the latter view, and it commends it-elf to common sense. There being 
no ultimate trust expressed in the deed for the debtor can hardly be taken 
to rebut the resulting trust, considering how rare an event such a surplus 
is. The property, in fact, is in the nature of a security only, and creditors 
can no more run away with the surplus than a mortgagee could. Ja Le 
Spackman (24 Q. B. Div. 728) the Court of Appeal have decided that a 
declaration of trust by a debtor of his property for his creditors, or a 
contract to deal with it for their benefit, is not a ‘conveyance or assign- 
ment’ constituting an act of bankruptey within s. 4 (1) of the Bankruptey 
Act. This seems a merely technical point, but it may have far-reaching 
consequences. Deeds of arrangement will doubtless be modelled to meet 
it, and so defeat, in the event of a subsequent adjudication in bankruptey, 
the relation back of the trustee’s title. The trustee, under a deed of 
arrangement which operates as an act of bankruptcy, ought to wait three 
mouths to see whether a bankruptcy petition will be presented. Needless 
to say he never does, prompt payment being the condition of creditors’ 
assent ; but the fact remains that trustee, solicitor, or creditor, who receives 
any of the assets with notice of an act of bankruptcy in the shape of a 
creditors’ deed, must refund on an adjudication. 


A travelling circus performing in the middle of a town, with the usual 
accompaniments of steam-roundabouts and shooting galleries, is an un- 
mistakeable nuisance ; and the man who lets his ground for such «a purpose 
must face an injunction. It is no use * going’ for the itinerant showman. 
As Chitty J. naively put it, ‘what they do is, they come and go. You 
apply for, an injunction just as they are moving off. A man letting his 
ground for saturnalia of this kind, lays himself open to an injunction 
quia timet (Phillips v. Thomas, 62 L. 'T. R. 793): for the fair inference, as 
the learned judge observed, is that a man who has done a wrong act means 
to repeat it, especially if he refuses to give an undertaking. Nuisances 
are various, but it was a bold experiment to try and make a landowner 
liable for not cutting his thistles, and so letting the seed be blown on to the 
adjoining land (Giles v. Walker, 24 Q. B. D. 656). The distinction between 
this and letting the yew-tree escape and poison cattle, or noxious fumes, is, 
that the defendant did not bring the thistles on his land except indirectly 
by cultivating the land and then neglecting it. whereas the owners of the 
yew-hedge did. Treating thistledown as a wild beast is going a little far, 
but logical consistency may bring us to it: so far however it is ‘damnum 
sine injuria.’ 


‘I cannot,’ said Lord Herschell in Woodward v. Goulstone (11 App. Cas. 
475), ‘but be alive to the extreme danger of establishing a will merely 
by parol evidence of its contents :’ for besides that, the policy of the Wills 
Act is against wills resting on the ‘ frail testimony of memory,’ ‘any laxity 
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or want of vigilance in such a case would,’ as Lindley L.J. pointed out 
in Harris vy. Knight (62 L. T. R. 507), ‘encourage the fabrication of wills, 
and lead to perjury which it would be very difficult to detect.” Sugden vy. 
Lord St. Leonards (1 P. Div. 154), the leading case on this point, was very 
special in its circumstances, Miss Sugden having had unique opportunities 
of knowing the contents of the will, and her evidence being corroborated 
even to the smallest details by written documents. When, as in //arris v. 
Knight, not only the will is missing, but the attesting witnesses are both 
dead, the handwriting of one only of them can be proved, and there is no 
attestation clause, the propounder of such an ‘airy nothing’ for probate has 
no very easy task. //arris v. Knight was so far better than Woodward vy. 
Goulstove, that it was proved that there was a will and what its contents 
were; the case really turned on whether the missing will was duly executed, 
and on this point the majority of the Court of Appeal saw no reason to 
differ from Butt J.’s conclusion, that the will was duly executed, assisted 
thereto by the presumption omnia rite acta. Parker vy. Duncan (62 L. T. R. 
642) was a case of undue influence. When a person is getting another 
to make a will in his favour, it cannot be too strongly impressed on him 
to call in aid a solicitor, This precaution cannot be safely dispensed with 
by the beneficiary, however inconvenient professional intervention may be 
to his plans. 


Colonial Bank vy. Cady & Williams (13 App. Cas. 267) is a good example 
of the limits of equitable estoppel. If, as Lord Watson pointed out, it had 
been the shareholder himself in that cause who had signed the transfer- 
certificate, the bank’s title might have prevailed. But this was not the 
case. It was the executors of the deceased shareholder who signed, and 
the instrument was on the face of it ambiguous. It might have meant 
that the executors were selling: it might Lave meant merely that they 
wanted (as was the case) to be registered in their testator’s stead. This 
ambiguity ought to have put the bank on inquiry, and inquiry would have 
led to the detection of the broker’s fraud. The principle is precisely the 
same as in Sheffield y. London Joint Stock Bank (13 App. Cas. 333), that 
is to say, to raise an equitable estoppel, the true owner must have so 
acted as to lead the purchaser for value to believe that he was getting 
a good title. The purchaser for value in such a case is not a purchaser 
without notice, for he has the means of knowledge, and by neglecting them 
becomes the author of his own wrong. 





‘Think of the state of the record,’ said Parke B. when it was proposed 
to allow amendment of pleadings. We smile, but it would be wrong to 
put down such an utterance of the grand old judge to a perverse preference 
for technicality over justice. He, like others, firmly believed that the 
interests of justice were best served by a strict adherence to technical 
rules. We have travelled fast and far since then, as Lord Coleridge points 
out, and among the most salutary changes have been not only the almost 
unrestricted power of amending at any stage, but the Court’s power of 
curing irregularities and defects, and so getting at the merits. Hddowes v. 
Argentine Loan Agency (38 W. R. 629) is an instance. An affidavit had been 
sworn before a British Consul abroad, but it omitted the words ‘ before me’ in 
the jurat. It was clear that it had been sworn before the Consul, because 
there were alterations all through it initialled by him, but it was strenuously 
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contended that the Court must reject it on the authority of Leg. v. Bloxham 
(6 Q. B. 528); Graham v. Lagleby (1 Ex. 651, &e.). Such cases there are, 
and a ‘vast amount of expense and injustice,’ as Lindley L.J. said, * has 
heen caused by rejecting affidavits like this by reason of some defect or 
omission by some clerk or official;’ but the Court is now empowered to 
deal with such defects (O. 38 s. 14), and Rey. v. Bloxham, &c. survive only 
to furnish us with complacent reflections on the narrowmindeduess of our 
forefathers, and our own superior enlightenment. 


‘The name of a firm,’ as Wood V.C. said in Churtouw v. Douglas 
(Johns. 189), ‘is a very important part of the goodwill of the business ;’ 
one might go farther and say the most important part, for while partners 
come and go, the name remains. As such it passes with the goodwill to 
an assignee, but the right to use the name is for the purpose of showing 
that the business is that formerly carried on by the assignor, it does not 
entitle the assignee of the business, so Stirling J. has decided in Thynne v. 
Shove (59 L. J. Ch. 509) to use the name so as to expose the assignor 
to liability by holding him out as the real owner of the business: thus 
the purchaser of a baker's business must not distribute trade-cards with 
the vendor’s name upon them as baker and confectioner. If he does so, 
the vendor may get an injunction, but he will not get his costs if there 
is no evidence that he has really been subjected to any liability. If the 
vendors are a firm, and the dissolution has been duly advertised, and notice 
given to customers, the use of the vendors’ name cannot give rise to any 
liability (.Vewsome v. Coles, 2 Camp. 617), and an injunction ought to be 
refused (Levy v. Walker, 10 Ch. Div. 436). In America they manage better. 
A man who has bought a business is in some states only allowed to describe 
himself as successor. In others he may use the name of his predecessor, 
but only with his written consent. 





In the doctrine of implied warranty of merchautableness, the law is not 
making contracts for people: it is only expressing, as in other implied 
contracts, the true though tacit intention of the parties, incorporating it like 
a trade usage. Taking this business test, is it reasonable to say that the 
manufacturer warrants the geods as fit for any purpose to which they may 
be or are ordinarily applied? * I want copper sheathing for a vessel,’ says the 
merchant. ‘I will supply you,’ says the manufacturer, ‘and I warrant that 
the copper shall be reasonably fit for your purpose, i.e. sheathing vessels’ 
(Jones v. Bright, 5 Bing. 533). This is good sense. ‘I want “ coatings,” ’ says 
the merchant. ‘I will supply you, says the woollen manufacturer, ‘and I 
warrant that the cloth shall be fit for coats’ (rummond v. Van Lugen, 
12 App. Cas. 284). This also is good sense: the manufacturer must have 
known what the cloth was wanted for. Now comes a further case. ‘1 
want “indigo blue cloth,” ’ says the merchant. ‘I will supply you, says the 
manufacturer. ‘But this is not fit for liveries, one of the ordinary uses 
of such cloth, says the merchant. ‘You should have told me,’ says the 
manufacturer, ‘what you wanted it for.’ ‘You warranted it for every 
purpose to which it is ordinarily applied,’ retorts the merchant; but the 
Court declined to accept this view of the manufacturer's liability (/ones v. 
Padgett, 24 Q. B. D. 650). To have done so would have imposed on him 
u very serious responsibility. The reason of the warranty is that the 
merchant cannot see the article, as in an ordinary case of sale of a chattel, 
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it being unmanufactured. He has therefore to depend on the manufacturer. 
But this distinction is the measure of the liability. The manufacturer 
ought to be no more liable in such a case as Jones v. Padgett, than if the 
merchant went to the manufactory, asked for and was shown ‘indigo blue 
cloth,’ and bought it without more. 


‘Nemo est heres viventis’ is a time-honoured truism, but the corrollary 
which Kay J. deduces from it in Re Parsons (62 L.'T. R. 929) that no one 
can have any interest as heir or next of kin in the ancestor's life certainly 
comes as a surprise, though the learned judge treats the point as well settled 
law. Contemporaneously almost with his decision the Court of Appeal 
in lreland have come to an opposite conclusion (de Beaupre's Trusts, lr. 21 
Ch. Div. 397), and euriously enough the question in each case was the 
same, Whether there had been an accruer of title to the presumptive next of 
kin within s.5 of the Married Women’s Property Act, so as to take the 
interest, if interest it was, out of the operation of the section. The cases 
cited by Kay J., Dursley v. Fitzhardinge (6 Ves. 251), Meck v. Kettlewell 
(1 Ha. 464), and Clowes vy. Hilliard (4 Ch. D. 413) certainly countenance 
his view, but it is observable that in each of these cases the learned judges 
were addressing themselves to the question whether a presumptive heir or 
next of kin had an interest which would entitle him to maintain an 
administration suit, a somewhat different point, for ready as the Court is 
to render its assistance to anyone with a present interest, there are obvious 
reasons Why any possible next of kin should not be at liberty to set the 
costly machinery of Court administration at work. A presumptive next cf 
kin is not like an expectant legatee. The legatee, living the testator, has a 
mere expectancy or spes successionis, not so next of kin. The law designates 
them as entitled to the succession unless their title is displaced by a will or 
by their dying before the ancestor, a double contingency. Whether they are 
designated by the general law or by the limitations of a will or settlement is 
immaterial: so is the fact of it not being possible to predicate of anyone 
that he will be a member of the class, for this is only another way of saying 
that his interest is contingent. Their position in fact is exactly analogous 
to that of children under an ordinary settlement entitled at twenty-one or 
marriage in default of appointment. 


‘No attorney” says Abbott C.J. (Jontricu v. Jeffreys, 2 C. & P. 113), 
‘is bound to know all the law. God forbid that it should be imagined that 
an attorney, or a counsel, or even a judge is bound to know all the law, 
or that an attorney is to lose his fair recompense on account of an error, 
being such an error as a cautious man might fall into. But a solicitor 
is bound to know some things, and one cf them is that the County Court is, 
generally speaking, a cheaper forum than the High Court. When a local 
beard, for instance, wants to recover £34 from a frontager and is advised to sue 
in the Lancaster Palatine Court and loses and has to pay the defendant £240 
in costs, it is naturally grieved at having to pay its solicitor another £200, and 
may be excused for charging negligence (Barker v. Fleetwood Improvement 
Commissioners, 62 L. T. R. 831). *The cases,’ says Charles J., ‘seem to me to 
establish that where a solicitor recommends his client to sue in a Court that 
has jurisdiction over the matter in question, but where the client may incur 
a penalty as to costs even if successful, the solicitor may be held to have 
ken guilty of negligence if he has not advised his client as to the risk 
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he runs of incurring the penalty ;’ but if there happens to be no penalty (as 
in the Lancaster Palatine Court) for bringing an action in a more expensive 
Court when he might have brought it in a cheaper, the client it seems has no 
remedy. Why! If he loses, as in Barker vy. Fleetwood Improvement Com- 
missioners, he has to pay perhaps ten times the amount in costs, because his 
solicitor has taken him into the more expensive Court. Of course a solicitor 
may have many proper reasons for doing so: then there is no negligence, 
but the criterion of penalty or not seems from the client's point of view 
unsatisfactory. 


At a time when the taking of secret commissions by agents is so common 
as it unfortunately is now, it is well that the defiauded principal should 
know his precise rights, and on this Lister v. Stubbs (62 L. T. R. 654) is 
instructive, a case of a dyer'’s foreman getting a secret commission on all 
goods ordered by him on behalf of his principals. The commission so taken 
is of course money had and received to the use of the principal and as such 
recoverable by action, but it is not trust money of the principal. Some not 
unimportant consequences flow from this distinction : 

(1) The Statute of Limitations runs against the principal (etre, olitan 
Bank v. Heiron, 5 Ex. Div. 319). 

(2) The principal cannot follow the commission-money as he could if 
it were trust-money of his own into investments which the agent has made 
with it. 


Lord Campbell much preferred judge-made law to the ‘crude enactments 
of the legislature.’ Lord Coleridge, on the other hand, like Lord Westbury, 
thinks statute law would be very tolerable but for the cases: so various, as 
Hercdotus would say, are the opinions of men even on the commonest 
matters. Strange to say, this dictum of the Lord Chief Justice was called 
forth by the much-abused Bills of Sale Acts. Anyhow we may be thankful 
that in Read v. Joannm (25 Q. B. D. 300) the trumpet gave no uncertain 
sound, and that debentures have not been drawn into the terrible vortex of 
the Bills of Sale Acts. Whether a ‘covering deed” including chattels 
must still be registered as a bill of sale is not quite clear (see Moss v. 
Army § Navy Hotel, 34 Ch. Div. 43) but probably it need not. Le Puli 
Works (44 Ch. Div. 534) affirms the right of a company to charge its 
uncalled capital. Uncealled capital is part of a company’s property, and 
there is nothing in the Companies’ Act, or in principle, to prevent a company, 
if its articles authorise it, charging it like any other property. The sections 
and eases disallowing set-off on winding up were cited in argument as 
if they appropriated uncalled capital to creditors. The fallacy is trans- 
parent. On a winding up they do; before winding up general creditors 
have no lien whatever. It may seem like a hardship on creditors that the 
only fund they can look to should be forestalled. The answer is, this is the 
meaning of ‘limited liability.” If creditors take the trouble they can always 
find out what they are trusting to. 


‘What is your proposition of law?’ the late Lord Justice James would 
say to a counsel who was bungling his opening with a confused statement 
of facts. ‘What is your proposition of law?!’ the distracted reader of the 
Chancery Law Reports might well exclaim in coming upon the portentous 
head-note of nearly two pages of small print to Sheffield Building Society v. 
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Aislewood (44 Ch. D. 412), and the exclamation might be repeated in a 
‘crescendo’ of despair as case alter case met his eye with nearly a page of 
head-nete. An epitome of a case is not, as the editors of the Law Reports 
svem to think, a head-note at all. A head-note is or should be the key to the 
case, the clue of legal principle which we can follow as we progress through 
the intricacies of the report. On the clearness, conciseness, and accuracy of 
the head-note the value of the report very much, if not mainly, depends. It 
is therefore a great pity that more pains is not taken by those responsible 
for the Law Reports to give the ‘legal pith’ of the decision and no more. 
The latest Law Reports Digest, it is only fair to say, shows a marked 
improvement both in brevity and arrangement. 


Baird v. Wells, 44 Ch. D. 661, marks a rather important limitation-~ 
which we think has not found its way into text-books yet—to the power of 
aggrieved members of clubs to enter into litigation with the committee. The 
jurisdiction to protect a member against an irregular resolution to expel 
him, vr the like, is founded on the members having rights in the property of 
the club, including a right to division of the assets among them in the event 
of a dissolution. The merely personal right to use and enjoy the club-room 
and furniture is not enough to establish a claim to an injunction. Since the 
Judicature Acts, we do not quite see why, but such appears to be the effect 
of the authorities. In the ease of a proprietary club, therefore, there can at 
most be an action for damages. Here, nevertheless, a strong opinion was 
expressed by Stirling J. that the proceedings complained of were irregular ; 
and with this the plaintiff appears to have been substantially satistied, for on 
consideration he did not prosecute his appeal. 


In Maedougall v. Knight, 25 Q. B. Div. 1, the Court of Appeal has adhered 
to its opinion in a former action between the same parties (17 Q.B.D. 636), 
that publication of an accurate report of a judgment in an action is privileged 
as such, and that it is not open to discussion whether the judgment taken by 
itself does or does not give an accurate view of the proceedings as a whole ; 
notwithstanding the remarks made in the House of Lords on appeal (14 App. 
Ca. 194, 200, 203) by Lord Halsbury and Lord Bramwell (Lord Fitzgerald 
was more guarded, see at pp. 207-8). There is no doubt that these remarks 
were extra-judicial, nor, on the other hand, that the members of the House 
of Lords who made them would probably give effect to their opinion if the 
point were before them for decision. But in order to raise the point, a 
somewhat unlikely finding of fact would be required. Whether Lord 
Justice Fry is or is not right in point of law when he says that ‘ the judgments 
of Courts must be presumed to be fair, accurate, and adequate,’ it is a 
presumption to which most juries and almost all judges will naturally 
incline. The abstract point of difference between the Court of Appeal and 
Lord Halsbury and Lord Bramwell may therefore quite possibly remain 
open for a long time. 


Snowden v. Baynes, 25, Q. B. Div. 193, is one of those cases which illustrate 
the want of any rational principle in the Employers’ Liability Act. A was 
doing work ina shed, under the instructions of B, who was authorised by the 
‘common employer ’ to tell A what work he should do. A went on working 
overtime, and B came into the shed to do some other work of his own. The 
shed was not safe for two people to work in, / moved some timber negligently, 
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and it fell and hurt A. Since # had no authority over the duration or specific 
place of A’s work, there was no evidence that A suffered by obeying any order 
of B's to which he was bound to conform, and therefore A had uo cause of 
action against the employer. It would seem on principle, if the line of per- 
verse decisions about ‘common employment’ were out of the way, that an em- 
ployer who assigns, himself or by deputy, the place where work is to be done, 
ought to keep that place in reasonably safe condition ; and safe condition 
would seem to include freedom from dangerous overcrowding and intermed- 
dling, especially if the intermeddler be a person whom the workman has no 
right or power to turn out. But the Courts have made us bad law, and the 
Legislature, instead of abrogating it. has mitigated it in a_ha!f-hearted 
fashion with a number of minute and desultory exevpticns. 


The Court of Appeal has held in Fi/bura v. People's Palace and Aquarium 
Company, 25 Q.B. Div. 258, that an elephant is a dangerous animal in 
the sense that ‘a person who keeps one of the class takes the risk of any 
damage it may do. Some expressions (see particularly the judgment of 
Lindley L.J.) indicate an opinion that, in the case of an animal which is not 
notoriously domesticated, the burden of proof lies upon the owner to show 
that the species is not dangerous. This may be so, but we are not aware of 
any authority for it. Perhaps the reason is that, where the species is one of 
which the Court has no judicial knowledge. the fact that an individual has 
done damage is some evidence that the species is dangerous. It does not 
appear that any evidence was offered as to the domestication of elephants 
elsewhere than in England (as in British India), or whether, if it had been 
offered, the Court would have entertained it. If smait Anuglo-Indian pleaders 
endeavour to use the present case as an authority in Indian Courts, and suc- 
ceed in persuading any magistrates to follow it, there may be some curious 
results. 


Among the more contentious matter of this summer's session, the passing 
of the Partnership Act, 53 & 54 Vict. c. 39, has almost escaped attention. 
It is an unpretending piece of codification which, it may be hoped, will be 
useful to men of business without giving lawyers anything to unlearn, or 
disturbing the practice and habits of the Chancery Division. Sect. 23 
makes a substantial and much-needed amendment of the law (known to be 
due to Lord Justice Lindley’s suggestion) by abolishing the old cumbrous 
mode of execution against partnership property for a partner's separate debt, 
and putting a charging order in its place. 


A contemporary remarks on our July number that ‘the Notes at the end 
are nearly all on cases.’ It is quite true—as true as that we do not 
profess to offer an excellent substitute for the comic weeklies. We had 
supposed, and shall continue to suppose, until we have much better reason 
to the contrary, that most English-speaking lawyers would rather have notes 
on the points of current cases than remarks on things in general, or stale 
professional gossip. The same paragraph says that ‘students of legal 
science are becoming fewer every year.’ We do not know. on what facts this 
statement is founded. It is certainly not so at the Universities. 





The Law School of Dalhousie University, Halifax, Nova Scotia, has seven 
teachers, as appears by its current calendar, for sixty-seven students. 
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The Inns of Court in London provide five teachers (of whom two lecture in 
alternate terms or half-terms only) for the whole body of their students. 
Either the Law School of Dalhousie University is absurdly overmanned, or 
the Inns of Court school is badly undermanned. However, things are in a 
transitional state at the Inns of Court. We understand that considerable 
progress has been made with an amended scheme of legal education, though 
nothing is yet settled. It is much to le hoped that the Inns of Court will 
not go on trifling with opportunities until the last opportunity is gone, and 
the Benchers wake up to find themselves superseded by a Royal Commission, 


We do not much like the new fashion of repealing the preambles of Acts 
which are still in force (see the Statute Law Revision Act, 1890, 53 & 54 
Vict. ¢. 33.8.1). The omission of preambles, unless used with consummate 
discretion, is likely to obscure the history and meaning of legislation to an 
extent out of proportion to any saving of expense and bulk, Even as it is, 
the Revised Statutes are often hardly intelligible without reference to the 
Statutes at large. 
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Courts Act. 
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for the New Hampshire District One Hundred Years Ago (W. H. Hackett). 
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more Curious Pleas. 

Revue de Droit International. Vol. XXII. Brussels. 

No. 2. The international union of penal law (Rolin)—The Church and 
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Nouvelle Revue Historique, de. 14° année. No. 3. Paris: L. Larose & 
Forcel. 

The form of government in Bordeaux in the fourteenth and fifteenth 
centuries (Barekhausen)—The customs of the Agenais (Rébonis)—Les 
appropriances par bannier dans l’ancienne province de Bretagne (Planiol)— 
The customary law of Russia (Kovalevsky). 
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F. Alcan. 

Lamartine parlementaire (1834-1848) (Capperon)—The Reform of the 
Licensing Laws in Alsace-Lorraine (Bertrand)—The Italian Court of 
Accounts (Mareé)—The Highway Budget in France (Zolla)—Pius IX and 
the French Church (De Quirielle)—Introduction to the study of rural 
Economy (Poinsard). 


Revue Générale du Droit, §e. 14 année. Paris: E. Thorin. 

No. 3. The participation of war-ships anchored in foreign ports in 
public fétes and celebrations (Valéry)—The history of the Praefectura 
Urbis in Rome (Vigneux)—Le droit coutumier des Kirghiz (Dingelstedt)— 
Civil Codes in Montenegro and Germany (Dickel)—-Rognin’s La Régle de 
Droit (Brocher). 

No. 4. The origin of penal law (Proal)— Les Facultés de droit frangaises 
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jugées en Angleterre (René de Keérallain)—-The judicial settlement of 

International Disputes (Revon)—Le droit coutumier des Kirghiz (Dingle- 

stedt)—Civil Codes in Montenegro and Germany (Dickel). 

Zeitschrift fiir das Privat- und Offentliche Recht der Gegenwart. Vol. XVII. 
Part 4. Vienna: A. Hilder. 

Zur Analyse des Vorrangsbegriffes im isterreichischen Hypothekenrechte 
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ausliindische Behirde (Cohn)—Rechtsverhiltnisse der erblichen Kirchensitze 
(Delius), 

Archiv fiir Ocffentliches Recht. Vol. V. No. 3. Freiburg i. B.: J.C. B. 
Mohr. 

Inwieweit steht Art. 2 der Reichsverfassung einer landesrechtlichen 
Regelung der Dauer der Arbeitszeit in den Bergwerken entgegen (Neu- 
kamp)—Das pers‘inliche Herrschaftsgebiet der Strafprozessgesetze (Kries)— 
Die Lippe’sche Successionsfrage (Bornhak). 

Zeitschrift fiir die gesamte Strafrechtswissenschaft. Vol. X. Nos. 5-6. 
Berlin: J. Guttentag. 

The new positive school of law in Russia (Frassati)—Die ergebnislosen 
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iiber ‘ bedingte Verurteilung '—Entgegnung (Liszt). 

Zeitschrift fiir Deutschen Civilprozess. Vol. XV. No. 2. Berlin: Carl 
Heymann. 
Civilprozessverfahren nach der kanonistischen Lehre (Endemann). 


Archiv fiir biirgerliches Recht. Vol. IV. No. 2. Berlin: Carl Heymann. 
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Archivio Giuridico. Vol. XLV. Nos. 1-3. Pisa. 

Receptum argentariorum (Rossello)—Contributo alla teoria della ripeti- 
zione dell’ indebito (Namias)—Dei Mediatori (Grego)—Review of penal 
law (Castori). 

Rivista Italiana per le Scienze Giuridiche. Vol. IX. No. 3. Rome: 
Ermanno Loescher & Co. 

Di una nuova teorica della personalita giuridica (Bonelli)—La nuova 
teoria possessoria di Ihering (Brezzo)—Di un Manoscritto dei Digesti con 
glosse preirneriane e frammenti delle Dissensiones Dominorum (Patetta). 


Rivista Penale di dottrina Leyislazione e Giurisprudenza. Series III. 
Bologna. ; 

June: La vigilanza speciale dell’ auterita di pubblica sicurezza (Alpi)— 
Intorno all’ applicazione dell’ articolo 39 delle disposizioni per I’ attuazione 
del codice penale (Cosenza)—La sottrazione di oggetti pignorati e il nuovo 
codice penale (Olivieri). 
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July: The reform of the Belgian Penal Code (Vacea)—Sull’ obbligo di 
leggere alla pubblica udienza anche i motivi delle sentenze penali (Sighele). 

August: The reform of the Code of Penal Procedure (Benevolo)—The 
Interpretation of Art. 432 of the Civil Code (Mortara, Cannavina & Luc- 
chini). 

Themis. Vol. LI. No. 2. The Hague. 

Uitlevering van eigen onderdanen (Geuns)—Het erfrecht van de erfge- 
namen van den verwachter bij het fidei-commissum residui (van Doorn)— 
The International Prisons Congress at Rome (Willeumier)—Jets naar 
aanleiding van de Vraagpunten der eerste aanstaande Vergadering van de 
Nederlandsche Juristen-Vereeniging (Heemskerk)—Voorwaardelijke veroor- 
deeling (Simons). 
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